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ABANDONMENT : 

1. When the facts are admitted, whether or not a claim or equity bas been 
abandoned, is a question of law; but when the facts are disputed, they 
must be submitted toa jury, Thornburg v. Masten, 25s. 

2. Where a party having an equitable title to land, remains in possession, no 
presumption can arise of abandonment of his equity, /bid. 


ABDUCTION : 


In an indictment for abduction under s973 of The Code, the indictment 
need not state the means by which the abduction was accomplished, vor 
that it was done without the consent and against the will of the father, 
nor that the defendant was nota nearer relation to the child than the 
person from whose custody it was abducted, State v. George, 567, 


ACTION TO RECOVER LAND: 


1. In an action for the recovery of real property, the defendant, upon filing 
the atlidavit and certificate of couusel, prescribed in the proviso in $237 
of The Code, is entitled, as @ matter of right, to answer, and the Court 
has no discretion in the premises; and whether even a formal order is 
necessary: Quere? Dempsey v. Rhodes, 120. 


In such cases the defendant is not relieved from paying costs, or from re- 
covering them if so adjudged, the statute simply relieving him from giv- 
ing the undertaking. J bid. 

Where one advances money to pay the balance on purchase of land for 
another, and takes title to bimself, he and those who claim under him 
hold the legal title in trust for the original vendee ; and when these facts 
sufficiently appear from the pleadings or proofs the Court will adminis- 
ter the appropriate remedy, though it may not be in response to the spe- 
cific prayer for relief. Jbid, 

Although the statute bars a recovery of rents and protits which have ac- 
crued more than three years before the bringing of the action, yet if the 
defendant sets up a claim for betterments, the bar is removed and such 
rents and profits are available against the valuation for improvements, 80 
far as is necessary to extinguish such claim. Barker vy. Owen, 198, 

Under The Code, s474, the proper inquiry for the jury on the question of 
damages is the annual value of the property, exclusive of the improve- 
ment put on it by the defendant and those under whom he claims, bid. 


. The plaintiff has the right to relinquish his estate in the land, upon pay- 
ment to him by the defendant of its value unimproved. bid. 


If the plaintiff does not exercise this election, but elects to take the land, 
the sum adjudged to the defendant for the improvements is a lien on the 
land, and if not paid, av order may be made to sell the land for its pay- 
ment. Jbid. 
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. A defendant is entitled to an allowance of the value of improvements put 


by bim on land, whether the plaintiff’s claim be equitable or legal. 
Ibid. 


. The act allowing the defendant for improvements made on land (The Code, 


$474 ef seq.) is constitutional. /bid. 


As the improvements put on land by a defendant belong to him in equity, 
the plaintiff is not entitled to a homestead iu the improved lands, against 
a judgment for the improvements, Jbid. 


Where, in an action to recover land, the defence was a mistake made by 
the commissioners appointed to make partition, the Court properly 
charged the jury that they must determine what the commissiouers, as a 
body, and not what one of them intended. Thompson vy, Shemuell, 222. 


ADMINISTRATOR: 


ZB 


o 


~ 


Creditors are not proper parties to a proceeding brought by an administra- 
tor against ibe next of kin of bis intestate for a settlement of the estate. 
Carleton v. Byers, 302. 

If av administrator should file a petition against the parties interested for 
a settlement before he has paid the debts, the remedy of the creditor is 
by a creditor’s bill, in accordance with $1448 of The Code, or a creditor 
may bring an action on the administration bond, J bid. 


. Creditors are proper parties to a special proceeding brought by a legatee or 


distributee against an executor or administrator for an account and settle- 
ment of the estate, for, in such case, the legatee or distributee has a right 
to have av account taken, to ascertain the balance, after providing for all 
the debts. bid. 


The bond of a deceased administrator cannot be charged, in an action by 
the admivistrator de bonis non, with solvent notes, which went into the 
hands of the administrator de bonis non, and could have been collected by 
him. Worthy v. Brower, 344. 


. Where, iu a book in which the administrator kept his account with the es- 


tate, a certain vote due to the estate is marked ** paid,”’ but the entry bears 
date before the death of the iutestate; He/d, not a proper charge against 
the administrator, in the absence of evidence that the amount was paid to 
him. /bid. | 
Where, in his inventory, an administrator returned the receipt of a deputy 
sheriff for four bonds due the estate of his intestate as being in his hands, 
which receipt was found among the papers of the estate at his death ; 
Held, that be was not chargeable with the amount of the bonds. bid. 


. Where there is no evidence of the solvency of a note due the estate, found 


uncollected among the papers belonging to the estate, after the death of 
the administrator, and it is found by the Court below, that even if solvent, 
the collection was delayed and impeded by the stay laws and the general 
disturbed condition of the country, the administration bond is not respon- 
sible to the estate for the amount of the note. Jbid. 


. Where one partner dies, the surviving partner bas the right, and it is bis 


duty to settle up the partnership matters. So, where ou the death of a 
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partner, his administrator did not have a settlement with the surviving 
partner of his intestate’s interest in the firm, his bond is not liable for the 
amount of such interest in an action by an administrator de bonis non, 
in the absence of evidence that any detriment came to the estate by the 
failure of the first administrator to have a settlement. In such case the 
right to enforce the settlement passed to the administrator de bonis non. 
Lbid. 


9. Where an intestate was possessed of a large number of slaves at his death, 
and other real and personal property more than suflicient to pay all of his 
debts, and his administrator, who was one of the next of kin, had the 
slaves divided among the distributees, but took no refundivg bonds ; Held, 
Ist, that this was technically a devastavit, although the creditors of the in- 
testate had a right to follow the property and subject it to their debts ; 
2nd, that by the emancipation of the slaves by the Sovereign, the condi- 
tion of the refunding bonds, had any been taken, would have been ful- 
tilled, and, therefore, that as the creditors have suffered no harm from the 
devastavit, they cannot recover therefor out of the administration bond. 
1 bid. 


10. Where av administrator pays taxes out of the funds of the estate, assessed 
against his intestate as guardian, it is an improper disbursement and his 
bond is liable therefor, bid. 

11. Where an administrator pays debts of inferior dignity, he is liable, unless 
he had funds of the estate in his hands sufficient to pay all the debts. 
Ibid. 

12. The property rights of neither husband nor wife are changed by a divorce 
a mensa et thoro, and at the death of the wife, the husband is entitled to 
administer on her estate, and the wife is entitled to a distributive share of 
the husband’s estate and to dower, and the husband is entitled to curtesy. 
Taylor v. Taylor, 418. 

13. Where an administrator did not disburse all the money of the estate which 
he received, but there is no positive evidence that he mis-applied it, be 
will not be charged with interest. Grant v. Edwards, 438. 

14. When at the time of his removal from his office as administrator he has 
funds of the estate in his hands, he is chargeable with interest on such 
funds. /bid. 


ADMISSIONS : 
Admissions made by parties on the trial and in the presence of the Court are 
only binding when they are recognized and treated as such. Reed vy. Reed, 
462. 


AGENT : 

1. A common carrier is not bound by a bill of lading issued by its agent un- 
less the goods be actually received for shipment; and the principal is not 
estopped thereby from showing, by parol, that no goods were in fact re- 
ceived, although the bill has been transferred to a bona fide hoider for value. 
Williams v. The Railroad Company, 42. 
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2. A tax list made up by one who is not a member.of the taxing body, but 
who acts under its direction and as its agent, is not thereby made invalid. 
Covington v. Rockingham, 134. 

3. When the agent of two insurance companies sends an employee to exam- 
ine and value property offered for insurance, and a policy is issued after 
such inspection by one of the companies, and after it has lapsed, another 
policy is issued by such agent in the other company, but without any fur- 
ther examination: Held, that the fact that the property was examined by 
such employee, is competent evidence to go to the jury, on an issue of 
fraudulent over-valuation in an action on the second policy. Dupree v. 
Insurance Company, 237. 

4. Partners are individually responsible for the negligence of the servants and 
agents of the partnership, and when one of the partners does an act in the 
course of the partnership business, be is considered in this respect, as the 
agent of the partnership, and the other partners are liable, even if they 
did vot assent to the act. Mode v. Penland, 292. 

5. Where a contract with a railroad company provided that it might be termi- 
nated by a written notice for thirty days to be signed by a person desig- 
nated in the contract: Jt was held, that the agent giving the notice had 
the power to recall it before the expiration of the thirty days. Putrick v. 
The R. R. Co., 422. 

6. It seems, that an agent to give notice of the intention of one party to a con- 
tract to end it, cannot withdraw the notice so as to continue the contract 
after it has ceased to be operative. bid. 


AGRICULTURAL LIENS: 

1. A lien is the right to have ademand satistied out of the property of another. 
Thigpen v. Leigh, 47. 

2. Every agreement betweeu the owner of lands with a cropper, for their cul- 
tivation, is a special and entire contract: if the cropper abandous it be- 
fore completion he canot recover for a partial performance, and his inter- 
est becomes vested in the landlord, divested of any lien which may have 
attached to it. for agricultural advances, while it was the property of the 
cropper. bid. 

3. Every person who makes advancements of agricultural supplies to a tenant 
or cropper, does so with notice of the rights of the landlord, and the risks 
of the tenant or cropper abandoning, or otherwise violating his contract. 
Ibid. 

4. Where the agreement to advance agricultural supplies is confined to a sin- 
gle transaction and to the delivery of articles or money, to be used in 
making the crop, it is immaterial which act is done first—the delivery of 
the supplies or the reduction of the agreement to writing—if both acts 
are done at the same time and in execution of the contract. Reese v. 
Cole, 87. 

5. As it has been held that the registration of the agreement is not essential 
to the validity of the lien, as between the parties thereto, whether a compii- 
ance with the other requirements contained in the statute is necessary as 
between the parties; Qucere? Ibid. 











INDEX. 639 


AIDER IN PLEADING: 

1. Where it appears in the complaint that a cause of action is alleged, although 
imperfectly and defectively, the defect is waived unless pointed out by 
demurrer. Johnson vy. Finch, 205, 

2. Where the facts set out in the complaint fail to show any cause of action, 
the objection can be taken at any time, and no averments in the answer 
will cure it, for a plaintiff cannot abandon the allegations of the com- 
plaint, and rely upowu the facts set out in the answer, / bid. 

3. Where the facts stated in the complaint do not wholly fail to state a cause 
of action, but some material allegation is omitted, and the answer sets 
out facts from which the Court cau see that a sufficient cause of action 
appears in the record to warrant the judgment, the defect in the complaint 
is aided by the answer, bid. 

4. The new system of pleading in its whole structure and scope, looks to a 
trial of causes upon their merits, and discountenances objections which 


on 


may be removed, Halstead vy. Mullen, 252. 

5. Objection to a defective statement of a cause of action must be taken advan- 
tage of by demurrer or will be deemed to be waived, while a statement of 
a defective cause of action may be taken advantage of at any time by mo- 
tion to dismiss. / bid. 


ALIMONY : 
1. Alimony is that part of the husband’s estate which is allotted to the wife 
for her sustenance during the period of a judicial separation. Taylor vy. 
Taylor, 418. 


ic 


2. The property rights of both husband and wife remain unchanged by a di- 
vorce a mensa ef thoro and an allowance for alimony, and on the death of 
the husband, the wife is entitled to dower, and if he die intestate, to her 
distributive share in bis personal estate, and on the death of the wife, the 
husband is eutitled to curtesy and to administer on her estate. /id, 

3. Where alimony is allotted to the wife in specific property of the husband, 
the title to such property remains in him, and will revert, at the death of 
the wife, or upon a reconciliation, bid. 

4. Alimony ceases upon a reconciliation, or the death of either party, and 
may be reduced or enlarged at any time in the discretion of the Court. 
T bid. 

5. Where a decree in an action for divorce a mensa et thoro, directed that the 

husband pay a sum in gross, and be discharged from all further liability 

for the support of his wife; /t was held, that after his death, the wife was 
entitled to dower iu his lands. J bid. 


ALTERATION OF ORDER FOR PAYMENT OF MONEY: 

Where a creditor draws on a debtor to pay a certain sum, which will be cred- 
ited on a certain debt, the debtor has no right, without the consent of the 
creditor, to alter the order so as to make the payment on another debt, 
Long v. Miller, 233. 
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AMENDMENT: 

1, An amendment in order to insert omitted allegations may be allowed even 
after a demurrer to the complaint for the defect has been sustained. 
Johnson vy. Finch, 5. 

2. The Code gives to the Superior Courts the most ample power to allow 
amendments, and where an affidavit upon which a warrant of attachment 
was issued was defective, it may be amended. Lenniman v. Daniel, 332. 


3. The Court has no power, with or without amendment, to convert an action 
brought for the purpose of obtaining an injunction. into one for a man- 
damus. VeNair vy. Com’ rs, 364. 

4. The Court has the power to amend a record so as to make it speak the 
truth, even after motion in arrest of judgment, even if such alteration 
removes the grounds for the motion. State vy. Bordeaux, 560. 


ANSWER : 

1, While the Courts have the discretion, they should not encourage the prac- 
tice of permitting pleadings to be filed at periods subsequent to the term, 
when in the reguiar course of the action they sbould have been filed, as 
it is calculated to produce delay, confusion and dissatisfaction. Denipsey 
v. Rhodes, 120. 

2. In an action for the recovery of real property, the defendant, upon filing 
the affidavit and certificate of counsel, prescribed in the proviso in $237 
of The Code, is entitled, as a matter of right, to answer, and the Court 
has no discretion in the premises ; and whether even a formal order is 
necessary; Quere? Ibid. 

3. In such cases the defendant is not relieved from paying costs, or from re- 
covering them if so adjudged, the statute simply relieving him from giv- 
ing the undertaking. Jbid. 

4. A defect of parties apparent on the face of the complaint must be taken 
advantage of by demurrer: when it is not so apparent, it should be 
averred in the answer; and if it is not presented in one or the other of 
these methods it will be deemed to have been waived. Lunn vy. Sher- 
mer, 164. 

5. Where in an action on an instrument in writing, the answer denies the 
allegations of the complaint, and for further defence to the action pleads 
matters in avoidance, it is error for the Court below to disregard the de- 
nials and adjudge that the answer admits the instrument. eed v. Reed, 
462. 

6. A defendant can plead several defences, even though they be inconsistent. 
Ibid. 


APPEAL: 

1. The enforcement of paragraphs 6 and 7, section 11, of Rule 2, in relation 
to the printing of records, is necessary to the administration of justice. 
Rencher vy. Anderson, 105. 

2. Where the appellant does not appeal in forma pauperis (§553, The Code), 
the rule requiring the record to be printed will not be relaxed upon his 
affidavit that he is unable to raise the money necessary to print. bid. 
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. The trial of an action should embrace and determine all the matters at issue, 


so that a final judgment may be entered and any errors committed may 
be corrected upon one appeal. ‘‘ Fragmentary appeals” will not be toler- 
ated. Hicks y. Gooch, 112. 


. Therefore, iv av action to recover land with damages for its detention where 


the issue as to the title and right to possession was tried, but the issue us 
to damages was reserved to be afterwards tried if it should be adjudged 
that the plaintiff was entitled to recover; Jt was held, that the Supreme 
Court would not entertain an appeal for reviewing alleged errors on the 
trial of the issue submitted. bid. 


. The Supreme Court will not hear arguments on appeal until the transcript 


of the record is perfected, but will remand the cause to the end thata 
proper record may be certified. Bethea v. Byrd, 141. 


. The transcript should always show that a Court was held at the time and 


place and by the Judge prescribed by law; and it should also set forth 
with certainty the matters in controversy upon which the appellate Court 
will be called upon to deliberate and determine. 7 bid. 


. The irregular practice of sending up, by piece-meal, essential portions of 


the record will be no further tolerated. did. 


. The Supreme Court will not entertain an appeal from a judgment which is 


not final, or from an interlocutory order or decree which does not deprive 
the appellant of a substantial right. Hailey v. Gray, 195. 

When the Supreme Court remands a case, because the record is imperfect, 
the Superior Court has the power to make any proper order in the cause. 
Spence v. Tapscott, 250. 

Where, upon such remanding, his Honor in the Court below ordered an 
appeal bond to be filed to perfect the same appeal, it was held not to be 
error. J did. 

Where anv appeal bas been dismissed and a judgment for costs entered 
agaiust the appellant and the sureties on his appeal bond, if another ap- 
peal is taken, a new bond must be filed. bid. 


. Where, after appeal taken, the appellant neglects to have a transcript doek- 


eted in the Supreme Court, the Superior Court may, upon proper notice, 
adjudge that the appeal has been abandoned, and proceed in the cause as 
if no appeal had been taken. Avery v. Pritchard, 266. 


While the Supreme Court may take notice of an appeal as soon as it is per- 
fected in the Court below, for the purpose of bringing it up, it is not 
properly pending in the Supreme Court until it bas been docketed. Jbdid. 


Where av appellant neglects to prosecute his appeal, the appellee may 
either move to docket and dismiss under the rule, or he may proceed with 
the action in the Superior Court. bid. 


An appeal cannot be taken from an order of the Superior Court, which does 
not termivate the actiou, and which does not deprive the appellant of any 
substantial right which be might lose if the order is not reviewed before 
final judgment. Welch v. Kinsland, 281. 
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Under such circumstances, the party can have his exception entered of 
record, and, if necessary, can have it considered by the Supreme Court 
ov appeal after the final judgment. J bid. 


. While it is better to have the record printed as soon as the case is docketed 


in the Supreme Court, yet it is a compliance with the rule if the record is 
printed when the case is called in its order for argument. Witt v. Long, 
388, 

Appeilants sbould be careful to see that the rule is duly observed in re- 
spect to the parts of the record required to be printed, as it is intimated, 
that a mere colorable compliance will be treated as no compliance at all, 
and the appeal dismissed. bid. 

A party cannot lose the right to appeal by an agreement that the judgment 
of the Court below shall be tinal, and that neither party will appeal there- 
from. Runnion v. Ramsay, 410. 


. An appeal will not be entertained in this Court when there is no judgment 


rendered in the Court below. Taylor v. Bostic, 415. 

A judgment in a criminal action is not vacated by an appeal until! the stat- 
utory requirements with respect to the perfecting of the appeal are com- 
plied with, and it is the duty of the Court to enforce the judgment. The 
Code, $935. Stale vy. Bennett, 503. ' 


. A judgment regularly e :tered at one terin of the Court canuot be set aside 


at a subsequent term, except in cases of surprise, mistake or excusable 
neglect. The Code, §$$274 and 1202. Jbid. 


. Where a party has lost his appeal by the conduct of his adversary, his rem- 


edy is by the writ of certiorari, to bring the case to the appellate Court, 
and not by a motion for a new trial. Jbid. 


. An appeal to the Supreme Court will be dismissed when the transcript of 


the record fails to show that a Court was held, or that a grand jury pre- 
sented the indictment, and when it appears from the case on appeal that 
the grounds on which the defendant appealed are frivolous. State vy. Me- 
Dowell, 541 ; State v. Johnston, 559. 


. A certiorari will not be granted to perfect the record and constitute the 


appeal in the Supreme Court, when it appears from the case on appeal 
that the appellant has no merits. Jbid. 


. When no statement of the case accompanies the transcript of the record 


sent to the Supreme Court, and no error appears on the face of the record, 
the judgment will be affirmed. State v. Freeman, 558. 

Where upon an appeal, the Supreme Court held that no offence was 
charged in the bill, by inadvertently overlooking the statute creating the 
offence, ‘it is proper for the Superior Court to again try the defendant. 
State v. Whitener, 590. 


28. When the subject matter of the action has been lost, destroyed, or ad- 


justed between the parties, an appeal will not be allowed from a judg- 
ment for costs only. But when the whole matter iu litigation is an alleged 
liability for costs—as in the case of a prosecutor in a criminal action—an 
appeal lies as in other cases. State v. Byrd, 624. 
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APPEAL—ASSIGNMENT OF ERROR: 
1. The objection that the proof offered in support of a cause of action is in- 


~ 


10. 


11. 


12. 


sufficient to warrant the jury in finding a verdict therein, should be taken 
at the close of the testimony by asking instructions to that effect; and if 
such objection is not then taken, but the case is allowed to go tothe jury, 
the Court will not disturb the verdict, if there was any evidence tending 
to support it. Lawrence v, Hester, 79. 


. The exercise of the discretion conferred upon the Judge who presided at 


the trial, to grant or refuse a new trial for newly discovered evidence, is 
not the subject of review on appeal. Munden v. Casey, 97. 


. The Supreme Court will not entertain a motion for new trial for newly dis- 


covered evidence which is merely cumulative and obtained since the ap- 
peal. bid. 


. The finding of facts by the Judge when he is authorized by law or the con- 


sent of parties to pass upon them, is as conclusive as the verdict of a jury 
upon issues submitted, if there be evidence ; if there be no evidence, it is an 
error in law, open to correction, in eitherto findthem. Branton y. O’ Bri 
ant, 9Y. 


. The omission of the Court to give a charge, to which a party would have 


been entitled, is not error, unless the same was requested in apt time and 
refused. bid. 


. While the Supreme Court has jurisdiction on appeal to determine what 


constitutes ‘‘ mistake, surprise or excusable neglect,” it has no authority 
to review or interfere with the exercise of the discretion vested in the 
Judge of the Superior Court in refusing to set aside judgments. Beck v. 
Bellamy, 129. 


. But should the Judge set aside a judgment upon a state of facts which did 


not bring the case within the scope of the statute, his action would be 
subject to correction on appeal. bid. 


. Exceptions to the admissibility of evidence must specifically point out the 


objectionable matter. A general exception embracing both competent 
and incompetent evidence, will not be entertained. MacRae vy. Malloy, 154. 


. If a witness on cross-examination, in reply to a proper question, unswers 


incompetent matter, the remedy is to apply to the trial Judge to have tt 
withdrawn, and to direct the jury to disregard it. Otherwise it will not be 
treated as a valid ground of exception on appeal. /bid. 

The evidence of the destruction or loss of a paper preliminary to letting in 
proof of its contents is addressed to the Court, and its finding, when there 
is any evidence, is conclusive, and not reviewable on appeal. Jones vy. 
Call, 170. 

The admission of irrelevant evidence, if it does not appear to have misicd 
or prejudiced tbe jury, will not be deemed erroneous. bid. 

If an appellant sends up with the case on appeal exceptions thereto which 
prove not to have been passed on by the Judge who settled the case, they 
will be considered as having been accepted. /bid. 
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An erroneous instruction to the jury upon an immaterial issue will not be 
considered erroneous unless it prejudiced the action of the jury in pass- 
ing upon the other issues. J bid. 


. The exercise of the discretion conferred on a Judge, to whom an applica- 


tion to vacate a judgment is made, under §274 of The Code, cannot be 
reviewed on appeal. Brown v. Hale, 188. 

It is not error for a Judge not to charge the jury upon a point which coun- 
sel did not make at the trial. Thornburg v. Masten, 258. 

It is not error for a Judge to say in the presence and hearing of the jury 
that be will not allow a witness to correct his testimony, but will retain the 
matter to be heard on 2 motion for a new trial. Greenlee v. Greenlee, 278. 


Only such issues as are raised by the pleadings should be submitted to the 
jury, and it is not error for the Court to refuse to submit an issue which 
the pleadings do not present. Wright v. Cain, 296, 


. The allowance made to referees for their services, is entirely in the sound 


discretion of the Court, and is not reviewable upon appeal. Worthy v. 
Brower, 492. 

The objection that there is no evidence to go to the jury, must be taken on 
the trial below—it cannot be made, for the first time, in the Supreme 
Court. State y. Glisson, 506. 

When on the trial of an indictment, a juror is challenged for cause, triers 
are now dispensed with, and the Judge determines the facts, and the 
legal sufficiency of the challenge ; and the finding of the facts by the 
Judge is not reviewable in this Court. State v. Kilgore, 533. 

Where there is an abuse of privilege by counsel in addressing the jury, it 
is cured by the Court at the time correcting it, and it is not error if the 
presiding Judge does not advert to it iu his charge. bid. 


. Even if counsel make improper arguments to the jury, it cannot be as- 


signed as error, unless the attention of the Judge was called to it at the 
time. State v. Lewis, 581. 

Although evidence may be irrelevant, yet if it might have exercised a prej- 
udicial effect on the minds of the jury, a vew trial will be granted. 
State v. Jones, 611. 


. When the incompetency of the juror is not discovered until after the ver- 


dict, it is matter of discretion for the Judge whether he will grant a 
new trial or not; his refusal to do so is not reviewable. State v. Lambert, 


618. 


. To support an exception to the exclusion of testimony, the testimony 


rejected should be stated so that it may appear to be relevant. State v. 
McNair, 628. 

If the Judge make a slip in a remark made in the presence of the jury, it 
is competent for him to correct it afterwards by proper instructions to 
them. Jbid. 


APPEAL—CASE ON APPEAL: 


i. 


If an appellant sends up with the case on appeal exceptions thereto which 
prove not to have been passed on by the Judge who settled the case, they 
will be considered as having been accepted. Jones vy. Call, 170. 
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2. When no statement of the case accompanies the transcript of the record 
sent to the Supreme Court, and no error appears on the face of the 
record, the judgment will be affirmed. State v. Freeman, 558. 

3 Where the ground of exception to the order of the Court sufficiently ap- 
pears in the record, a statement of the case on appeal is unnecessary. 
State v. Byrd, 624. 


APPEAL FROM THE CLERK: 

On an appeal, in special proceedings, from the ruling of the clerk upon a ques- 
tion of law, to the Judge, it is the duty of the latter to transmit his de- 
cision to the former with directions to proceed in conformity therewith. 
Tillett vy. Aydlett, 15, 


APPEAL FROM JUSTICES OF THE PEACE: 

1. Where a defendant relied on the assurance of a justice of the peace, that 
his cause would not be tried, after which the justice rendered a judgment 
against him iu his absence ; Held, the remedy is by an appeal or a recor- 
dari as a substitute therefor, and vot by a motion to set aside the judg- 
ment. Guano Company v. Bridgers, 439. 

2. An appeal does not lie to the Superior Court from the action of a justice of 
the peace requiring a party brought before him on a peace warrant, to give 
bond to keep the peace. It is suggested, that in a proper case the action 
of the justice might be reviewed by a certiorari or habeas corpus, State v. 


Lyon, 575. 


APPEAL—UNDERTAKING ON: 

1. When the Supreme Court remands a case, because the record is imperfect, 
the Superior Court has the power to make any proper order in the cause, 
Spence v. Tapscott, 250. 

2. Where, upou such remanding, his Honor in the Court below ordered an ap- 
peal bond to be filed to perfect the same appeal, it was held not to be 
error, J bid. 

3. Where an appeal has been dismissed and a judgment for costs entered 
agaiust the appellant and the sureties on his appeal bond, if another ap- 
peal is taken, a uew bond must be filed. Zid. 

4. Ignorance of the legal requiremeuts in executing and filing the undertak- 
ing upon appeal will not entitle av appellant to a writ of certiorari in lieu 
of an appeal. Turner v. Quinn, 3A1. 

5. The ignorance or carelessness of the appellant’s counsel in preparing the 
appeal bond, will not eutitle the appellant to a writ of certiorari in lieu 
of an appeal, where the appeal is lost because the bend is imperfect. 
/ bid. 

6. The statute does not require that the justification of the surety on the un- 
dertaking on appeal should state that he is worth double the amount of 
the undertaking, above his liabilities and his homestead and exemptions 
allowed by law. It is sufficient, if it state that he is worth double the 
amount therein specitied. Witt v. Long, 388. 
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7. Ordinarily, the writ of certiorari, whev used as a substitute for an appeal, 
will be issued only when the applicant for it tiles a proper undertaking for 
the costs, but the Supreme Court has the power, in a proper case, to al- 
low the writ to issue without such undertaking. Britain v. Mull, 490. 


8. To entitle a defendant iv a criminal action to an appeal to the Supreme 
Court without security for costs, he must file his affidavit containing these 
essential averments: (1). That he is wholly unable to give security for 
the costs; (2). That he is advised by counsel that he has reasonable cause 
for the appeal prayed ; and (3). Thatthe application is in good faith, The 
Code, $1235. The Court has no authority to dispense with, or the prose- 
cutor to waive the requirements of the statute in this respect. State v. 
Moore, 500. 

9 Where an affidavit to obtain an appeal without giving security for costs, in 
a criminal action, fails to state that the appeal is taken in good faith, it 
is fatally defective, and the appeal will be dismissed. Slate v. Payne, 610. 

10. Where the affidavit to obtain an appeal ix forma pauperis is defective, it is 
not a matter of discretion with the Court, but the appellee can have it dis- 
missed as a matter of right. /bid. 

11. The affidavit upon which an order is based allowing the defendant to ap- 
peal in Jorma pauperis, must state that be is unable to give security, (hat 
he is advised by counsel that there is reasonable ground for the appeal, 
and that it is taken in good faith. State v. Jones, 617. 


12. Where the affidavit does not appear iu the record, but the substance thereof 
is set forth in the order allowing the appeal, from which it appears that 
it was fatally defective, a presumption that the order was bused upon a 
sufficient affidavit cannot arise. bid. 

13. When the surety to the undertaking or appeal executed it by making his 
cross mark, and justifying before the clerk ; Held, that the undertaking 
was sufficient in law. State v. Byrd, 624. 


APPLICATION OF PAYMENT: 
1. A debtor owing several debts has the right to apply a payment made by 
him to any of such debts, but this right must be exercised when the 
money is paid, otherwise the right to make the application devolves on 


92: 


the creditor. Long v. Miller, 233. 


2. Where the administrator of a creditor drew an order on two of the sureties 
to a promissory note and credited the amount of such order on the note, 
which order was paid by one of the sureties ; Jt was held, that this was a 
payment on the note and prevented the bar cf the statute of limitation as 
to the surety making the payment; Held further, that the intention of 
the debtor, uncommunicated to the administrator, to apply the payment 
to another debt, cannot affect the application. Jbid. 


3. Where the administrator of a creditor draws au order on a debtor to pay a 
certain sum, which wiil be credited on a certain debt, the debtor has no 
right, without the consent of the administrator, to alter the order so as to 
make the payment on another debt, and if he pays the order, it will be 
applied in law to the debt designated by the drawer in the order. bid, 
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ARBITRATION AND AWARD: 

Where a processioner and five freeholders were proceeding to establish dis- 
puted lines, under $1928 of The Code, when the parties agreed that the 
freeholders be constituted arbitrators to settle the dispute in all things, 
their award to be final, and entered as the judgment of the Court, and 
three of the freeholders signed and filed a paper dividing the disputed 
lands, and the costs between the parties; /¢ was held, 1. It could not be 
enforced as an award, only three of the arbitrators baving concurred in 
it; 2. Where a reference is made to several persons, the agreement of all 
is necessary to an award, unless it is expressly agreed that a less may 
make it; 3. Arbitrators bave an implied authority to determine the ques- 
tion of the costs of cause submitted to them. Oakley v. Anderson, 108. 


ARREST OF JUDGMENT: 

1, Objections to a record for alleged defects can only be taken by a motion to 
quash, a plea in abatement, a demurrer, or a motiov in arrest of judg- 
ment. Wheuever the objection requires proof to support it, it must be 
taken by a motion to quash or a plea in abatement, which must be filed 
upon the arraignment, and before pleading in bar. State v. Bordeauz, 
560. 

2. If the defect appears on the face of the record, it must be taken by demur- 
rer, or motion in arrest of judgment. If by demurrer, it must be filed 
before the plea in bar. J did. 

3. A motion in arrest of judgment lies for some matter appearing on the 
record, or for some matter which ought to, but does not appear on the 
record. Jbid. 

4. The Court has the power to amend a record so as to make it speak the truth, 
even after a motion in arrest of judgment, even if such alteration removes 
the grounds for the motion. bid. 

5. Where a record states that the grand jury returved a bill into open Court, 
it is not competent, on a motion in arrest of judgment, to contradict the 
record by evidence aliunde. Ibid. 

6. When the record recites the selection of a grand jury and that an indict- 
ment is ‘“‘ presented in manner and form following,” &c., it sufficiently 
shows that the grand jury were present in Court when the presentment 
was made. /bid. 

7. The grand jury should be present in open Court when indictments are re- 
turned. Jbdid. 


ARSON : 
1. The crime of arson was complete at common law by the burning of any 
part of a house, and a house is burned when it is charred, that is, when 
any of the wood therein is reduced to coal. Slate vy. Hall, 571. 
2. Asa general rule, an indictment should charge a statutory crime in the 
words of the statute. bid. 


3. Where an indictment under the statute charged the defendants with un- 
lawfully setting fire to a certain lot of fodder, &c., but did not cbarge that 
they burned it; /¢ was held, fatally defective, and the judgment was ar- 
rested. Ibid. 








648 INDEX. 


ASSAULT WITH INTENT TO RAVISH: 


1. The fact that the prosecutrix in an indictment for an assault with intent to 
rape is a lewd woman, only goes to her credit. State v. Long, 542. 


2. If the prosecutrix consented to have connection with the prisoner upon cer- 
tain terms, which the defendant refused, and attempted by force to car- 
ually know her without her consent, he is guilty of rape if he succeeds, 
and of an assault with intent to commit rape, if he does not succeed. 
1 bid. 

3. It seems, that this offence is complete, if the defendant attempts to force the 
prosecutrix against her will, although she afterwards consents. J bid. 


4. In order to warrant a verdict of guilty in indictments for assaults with in- 
tent to commit rape, it is sufficient if the evidence shows that the defend- 
ant intended to gratify his lust on the person of the prosecutrix notwithb- 
standing any resistance on her part. J bid. 


ATTACHMENT: , 
The Code gives to the Superior Courts the most ainple power to allow amend- 
ments, and where an affidavit upon which a warrant of attachment was 
issued was defective, it may be amended. Penniman v, Daniel, 332. 


ATTORNEY : 
1. The remedy against a judgment procured by the fraudulent collusion of 
opposing counsel, is by an independent action to impeach the judgment, 
Beck v. Bellamy, 129. 
2. A party to an actiov is bound by every act of his attorney done, without 
fraud or collusion, in the regular course of practice, in the conduct of 
the cause, however injudicious the act may be. /bid. 


3. The rule that the failure of counsel to file pleadiugs in apt time will entitle 
the client to have relief on the ground of excusable neglect is not with- 
out exceptions ; and the fact that there existed among the members of 
the bar an understanding that leave to file pleadings after appearance 
term and during vacation, should extend to the next term, is not suffi- 
cient excusable neglect to authorize the Court to vacate the judgment 
and allow defeudant to plead, particularly as no application was made at 
the trial term to be then allowed to file answer. Brown v. Hale, 188. 


4. Where there is an abuse of privilege by counsel in the address to the jury, 
the Court may either stop the counsel, or caution the jury in the charge 
not to be influenced by the improper argument. Greenlee v. Greenlee, 278. 


5. The ignorance or carelessness of the appellant’s counsel in preparing the 
appeal bond, will not entitle the appellant to a writ of certiorari in lieu 
of an appeal, where the appeal is lost because the bond is imperfect. 
Turner v. Powell, 341. 

6. Where the same party was attorney for the plaintiff in a petition to sell 
land for assets, attorney for the guardian ad litem, and also purchaser of 
the land at the sale, which sold very much under its value; Jt was held, 
that this did not render the judgment void. Fowler v. Poor, 466. 
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BANKRUPTCY: 


The plea of ‘discharge in baukruptcy,” being a personal defence to be set 
up by the debtor or his representative, may be withdrawn at any time. 


Lee v. Eure, 5. 


BETTERMENTS: 

1. Although the statute bars a recovery for rents and profits which have ac- 
crued more thau three years before the bringing of the action, yet if the 
defendant sets up a claim for betterments, the bar is removed and such 
rents aud profits are available against the valuation for improvements so 
far as is necessary to extinguish such claim. Barker v. Owen, 198. 

2. Under The Code, s474, the proper inquiry for the jury on the question of 
damages is the annual value of the property, exclusive of the improve- 
ments put on it by the defendant and those under whom he claims. bid. 

3. The plaintiff has the right to relinquish bis estate in the land, upon pay- 
ment to him by the defendant of its value unimproved. bid. 

4. If the plaintiff does not exercise this election, but elects to take the land, 
the sum adjudged to the defendant for the improvements is a lien on the 
land, and if not paid, an order may be made to sell the land for its pay- 
ment. bid. 

5. A defendant is entitled to an allowance of the value of improvements put 
by him on land, whether the plaintiff’s claim be equitable or legal. 
Ibid. 

6. The act allowing the defendant for improvements made on land (The Code, 
$474 et seq.) is constitutional. bid. 


. As the improvements put on land by a defendant belopg to him in equity, 
the plaintiff is not entitled to a homestead in the improved lands, against 
a judgment for the improvements, /bid. 


Ss. Where the title to land was in a seme covert who married in 1846, when un- 
der age, and she and her husband executed a bond to convey her land 
when she became of age to a party from whom the defendant derived bis 
title by mesne conveyances, which bond was not registered when the de- 
fendant acquired his title, and he had no actual notice of any defect; 
Held, that the constructive notice did not apply, and he was entitled to 
betterments. Justice v. Barter, 405. 


BILL OF EXCHANGE: 

The assignee of a promissory note or bill of exchange endorsed before matu- 
rity, takes it free from all equities and defences it may be subject to in 
the hands of the payee : but the assignee of a non-negotiable instrument, 
even before maturity, takes it subject to all equities or counter-claims ex- 
isting between the original parties at the time of the assignment. Spence 
v. Ross, 246. 


BILL OF LADING: 
A common carrier is not bound by a bill of lading issued by its agent unless 
the goods be actually received for shipment; and the principal is not es- 


42 
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topped thereby from showing, by parol, that no goods were in fact re- 
ceived, although the bill has been transferred to a bona fide holder for value. 
Williams v. R. R. Co., 42. 


BOND: 

1. A bond or sealed note is in its inception a deed, and although transferable 
as a negotiable instrument under the statute, the quality of negotiability 
does not attach to it until it is endorsed. Until endorsement, it remains 
to all intent a bond at common law. Spence vy. Tapscott, 246. 

2. Bonds or sealed notes, vot being negotiable until after endorsement, are on 
the same footing with non-negotiable instruments and bills of exchange 
and promissory notes transferred after maturity. Zbid. 

3. Where a bond payable to A. B. or bearer, was transferred for value by A. 
B. to the plaintiff without endorsement and before maturity ; Jt was held, 
subject in the hands of the plaintiff to any equities and defences which 
existed between the original parties at the time of the transfer. Tid. 

4. The only change in the law effected by $177 of The Code, is to allow the 
action to be brought in the name of the transferee, but it does not pre- 
veut the obligor from setting up any defence which existed at the time 
of, or before notice of the assignment, and which would have been availa- 
ble against the obligee. bid. 


BOUNDARY : 

1. Evidence of declarations made ante litem motam to show private bounda- 
ries, proceeding from aged and disinterested persons since dead, are ad- 
missible. Smith vy Headrick, 210, 

2. It is not necessary to show the knowledge or means of information of such 
deceased declarant to make the declaration admissible. If such knowl- 
edge or means of information are not shown, it goes to the weight and 
not to the admissibility of such evidence. bid. 

3. Where the defendants’ deed called for the south line of the plaintiffs’ land, 
,. 
it must stop when such line is reached, although the distance called for 
in the deed would go beyond, and this is so, although the line called for 
is not a marked line. bid. 

4. In such case, the deed is not color of title for any land beyond the line 
called for. bid. 

5. The declarations of a deceased person in relation to the location of the line 
dividing bis lands from those of another, are admissible on the trial ofan 
issue between subsequent owners or claimants of such adjacent lands in- 
volving their boundaries, Halstead v. Mullen, 252. 

6. Where land is described as ‘‘ lying on Laurel, reference being had to a deed 
from J. R. to me, for a more definite description,” is too vague without 
the introduction of the deed in evidence. Reed v. Reed, 462. 


CERTIORARI : 
1, Ignorance of the legal requirements in executing and filing the undertak- 
ing upon appeal will not entitle an appellant to a writ of certiorari in lieu 

of an appeal. Turner v. Powell, 341. 
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2. The ignorance or carelessness of the appellant’s counsel iv preparing the 
appeal bond, will not entitle the appellant to a writ of certiorari in lieu 
of an appeal, where the appeal is lost because the bond is imperfect. 
Ibid, 

3. Ordinarily, the writ of certiorari, when used as a substitute for an appeal, 
will be issued only when the applicant for it files a proper undertaking 
for the costs, but the Supreme Court has the power, in a proper case, to 
allow the writ to issue without such undertaking. Brittain v. Mull, 490, 

4. Where a party has lost his appeal by the conduct of his adversary, his 
remedy is by the writ of certiorari, to bring the case to the appellate 
Court, and not by a motion for a new trial, State v. Bennett, 503. 

5. A certiorari will not be granted to perfect the record and constitute the ap- 


peal in the Supreme Court, when it appears from the case op appeal that 
the appellant has no merits. State v. Mc Dowell, 541; State v, Juhnston, 559. 


6. Au appeal does not lie to the Superior Court from the action of a justice 
of the peace requiring a party brought before him on a peace warrant, to 
give bond to keep the peace. It is suggested, that in a proper case the 
action of the justice might be reviewed by a certiorari or habeas corpus, 
State v. Lyon, 575. 

A writ of certiorari as a substitute for an appeal will not be granted when 
the applicant fails to give any excuse why he has failed to appeal, and 
when he shows no merits. Jn re Brittain, 587. 


~ 


CHAMPERTY : 

The claimants of a tract of land agree with a third party, who was their pear 
kinsman and adviser, and who had great influence over them, to pay him 
a consideration if he would recover the land for them, and in pursuance 
of the bargain, at his instance, conveyed the land to him without corsid- 
eration, so that he might bring the action in bis own name, which he did 
and recovered the land. He refused to reconvey the land, In an action 
against bim by the claimants; Jt was held, that the contract was not 
cbampertous. Wright v. Cain, 296, 


CIVIL ACTION : 

1. The remedy against a judgment procured by the fraudulent collusion of 
opposing connsel, is by an independent action to impeach the judgment. 
Beck vy. Bellamy, 129. 

2. A party to an action is bound by every act of bis attorney done, without 
fraud or collusion, in the regular course of practice, in the conduct of 
the cause, however injudicious the act may be. bid. 

3. Where an action has been determined by a final judgment, a new action 
and not a motion in the cause, is the proper method to attack the judg- 
ment for fraud. Fowler v. Poor, 466. 

4. Where the object is to set aside a judgment for irregularity, althougb the 
action has been determined and a final judgment rendered, a motion in 
the cause and not a new action is the proper manner of proceeding. 


Ibid. 
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CLAIMS AGAINST THE STATE: 
The Supreme Court only has jurisdiction to pass on claims against the State, 
when questions of law are involved. If the claim onlyinvolves ques- 
tions of fact, the Legislature is the proper place to get redress. Reeves v. 
The State, 257. 


CLERK OF THE SUPERIOR COURT: 

1. A demand is necessary before bringing an action upon the bond of a clerk 
for moneys payable to private individuals received by color of his office, 
and the statute of limitations will not begin to run in his favor until after 
such demand is made. Furman v. Timberlake, 66. 

2. If he has converted the money no demand is necessary, and the statute 
begins to run in his favor from the time of the conversion. bid. 

3. If the moneys are public moneys it is his duty to pay them over at once to 
the proper authorities, and his failure to do so is a breach of his bond, 
and an action may be commenced without demand. In such case the 
statute begins to run from the date of the receipt of the moneys. bid. 

4. The Courts have no power to order a sale of land for partition where one 
of the parties interested is a tenant by the the curtesy and objects to the 
sale. Bragg v. Lyon, 151. 

5. Nor bave they the power to direct an actual partition, as to some of the 
shares and a sale and partition of the remainder. bid. 

6. The Clerks of the Superior Courts have no equity jurisdiction in respect to 
partition, except that which is specially conferred by statute. bid. 


. Where a summons which is to be personally served, is ordered to be issued 
by the Court, it is not the duty of the Clerk to issue it until it is de- 
manded by the plainttff ; but when service is ordered to be made by publica- 
tion, after the expenses are paid by the plaintiff, it is the duty of the 
Clerk to obey the order, and make the publication. Fenniman v. Daniel, 
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CODE SYSTEM : 

1. Under the Code system of practice, equitable relief may be granted in 
every civil action where it shall be made properly to appear that any of 
the parties thereto are entitled to it. Zwmber Co, v. Wallace, 22. 

2. The distinction between the principles of law and equity are not abolished, 
nor are those systems blended ; only the distinctions in the forms of pro- 
cedure and in the tribunals in which they were formerly administered, are 
abrogated. J did. 

3. Causes of action distinctly legal and causes of action purely equitable may 
be united in one complaint, if they have reference to the same subject 
matter aud arise out of the same transaction. It is not necessary, how- 
ever, that they should be so united. bid. 

4. In certain respects, particularly with regard to the remedies by injunction 
and appointment of receivers, the powers of the courts have been enlarged 
by the provisions of The Code. bid. 

5. Under the present system of practice, there being but one form of action, 
it is the office of the complaint to set forth the facts upon which the plain- 
tiff’s right to relief is based, and if they are adjudged sufficient the Court 
will direct the appropriate remedy. Moore vy. Cameron, 51. 

4. The new system of pleading in its whole structure and scope, looks to a 
trial of causes upon their merits, and discountenances objections which 
may be removed. Halstead v. Mullen, 252. 


~~) 


. Even under the Code system, an action brought for the purpose of obtain- 
ing an injunction, cannot be turned into one for a mandamus, with or 
without amendment. MeNair v. The Commissioners, 364. 

8. A plaintiff is entitled to such relief as the facts stated in his complaint 

will admit, although he misconceives the manner in which it may be af- 

forded. Patrick vy. The Railroad Co., 422. 


COLOR OF TITLE: 

1. Where the defendants’ deed called for the south live of the plaintiff's land, 
it must stop when such line is reached, although the distance called for 
in the deed would go beyond, and this is so, although the line called for 
is not a marked line. Smith v. Headrick, 210. 

2. In such case, the deed is not color of title for any land beyond the line 
called for. bid. 


COMMON CARRIER : 
A common carrier is not bound by a bill of lading issued by its agent, unless 
the goods be actually received for shipment, and the bill of lading does 
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not estop the principal from showing by parol that no goods were in fact 
received, although the bill has been transferred to a bona fide holder for 
value, Williams v. The R. R. Co., 42. 


CONCEALED WEAPON : 

1. One who is in the occupation of land as a tenant, even at will or by suf- 
ferance, or an agent or overseer, or any one else who is vested with the 
right of dominion, is the owner of land within the meaning of the statute 
against carrying concealed weapons. State vy. Terry, 585. 

2. A mere servant or hireling who is found with a concealed weapon on the 
premises of his employer, is not on his own premises, and is guilty under 
the act. Jbid. 

3. If a man carry a deadly weapon concealed about his person, oft of his 
own premises, for the purpose of trading it off, and the jury believe that 
such is his purpose, he is entitled to an acquittai. State v. Harrison, 605, 


CONCEALING BIRTH OF CHILD: 

By $1004 of The Code, the secret burying or other secret disposal of the 
body of a dead chiid, born alive, is made a misdemeanor; and the en- 
deavor to conceal the birth of such child is also a misdemeanor. State v. 
Stewart, 539. 


CONCEALMENT: 

1. Fraud or deceit in the sale of personal property may be perpetrated either 
by false representations, or by concealment Of unsoundness. Lunn vy. Sher- 
mer, 164. 

2. Where an action is based on the concealment of unsoundness, the defect 
must be latent, for if it is such as may be discovered by the exercise of 
ordinary diligence, mere silence on the part of the vendor is not sufficient 
to establish deceit, although he knew of the unsoundness. Jbid. 


CONDITIONAL SALES: 

1. The effect of the recent act requiring all conditional sales of personal prop- 
erty to be reduced to writing and registered, is to render inoperative, as 
against creditors and purchasers for value, so much of the contract as re- 
serves the title in the vendor unless and until the contract is registered. 
Brem v, Lockhart, 191. 

2. Deeds in trust and mortgages are, as between the parties thereto, when reg- 
istered, effectual from their delivery. bid. 


CONFESSIONS : 
The confessions of a party accused of crime, made voluntarily and without 
any inducement or threat, and after he has been cautioned, are admissible 
in evidence against him. State v. George, 567. 
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CONSENT DECREE: 
1. A Court has power to set aside and vacate a consent judgment for fraud or 
surprise, but it cannot alter or correct it, except with the consent of all 
the parties affected by it. Aerchner v. MceEachern, 447. 
2. In order to set aside a consent decree, on the ground that there has been a 
mutual mistake in the terms in which it was entered, it inust appear that 
there was a common intention and understanding which fails to find ex- 


pression in the decree, bid. 


CONSIDERATION : 
1. The debt due the creditor is a sufficient consideration to support bis equity 
to be subrogated to the right of a surety to enforce a mortgage given to 
i) demnify such surety by the principal debtor. Jjames v. Gaither, 358. 
2. In the execution of a power to effect a sale, a consideration is necessary. 
Noxjlect v. Hawkins, 392. 


CONSOLIDATION : 

1. Where the defendant is charged in four separate indictments with larceny, 
the Court may treat them, as if the several offences charged bad been em- 
braced in one indictment, containing different counts, Such consolida- 
tion, however, should only be allowed in cases where the presiding Judge 
is satistied that the ends of justice require it, and the Solicitor should be 
forced toeleet on which bill he asks for a conviction, before the defend- 
ant is required to give his evidence. State vy, MeNeill, 552. 

2. In such case, if seems, that the defendant is allowed the same number of 
peremptory challenges to the jury as if he had been tried separately on 
each bill. /bid. 

3. When different felonies of the same nature are embraced in different counts 
in the same bill, the presiding Judge may, in bis discretion, either quash 
the bill, or compel the Solicitor to elect on which count he will proceed. 
T bid. 

4. A second indictment for the same offence, is, in effect, a new count to the 
first indictment. bid, 

5. When the Solicitor elects to proceed on one count in an indictment, it is 
equivalent to a verdict of not guilty on the other counts. / bid. 


CONSTRUCTION OF STATUTES: 

1. Where statutes are in pari materia, they must be construed together, 
Bowles vy. Cochrane, 398. 

2. Courts never declare statutes unconstitutional and void, unless they plainly 
conflict with the Constitution, If any coustruction can be given to their 
provisions which will make them consistent with the Constitution it will 
be done, and every reasonable doubt will be given in favor of their valid- 
ity. Holton vy. Com’rs, 430. 

3. The word “ wilful,’ when used in a statute creating a criminal offence, 
implies the doing of the act, purposely and deliberately, in violation of 
law. State v. Whitener, 590. 
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. Private statutes are such as relate to or concern a particular person, or 


something in which individuals or classes of persons are interested in a 
way peculiar to themselves, and not common to the entire community. 
Public statutes are such as affect the public at large, whether they apply 
to the whole State or only to a locality in it. Slate vy. Chambers, 600, 


. Astatute may be local without being a private one. / bid. 


. Public local statutes are not repealed by The Code, if not brought forward 


in it. bid. 


. A statute forbidding the sale of liquors within two miles of a certain 


locality, is a public local statute. J bid. 


. No statute should be given a retrospective operation, unless its words ex- 


pressly require such construction. State vy. Littlefield, 614. 


CONTINGENT REMAINDER : 


A contingent remainder cannot be sold under execution. Bristol y. Hallybur- 


ton, 384. 


CONTRACT : 


1. 


bed 


Ove who being insolvent, induces another to sell him property on a credit, 
concealing the fact of his insolvency, and having the intent not to pay, is 
guilty of fraud, and the vendor may at bis election, disaftirm the contract 
of sale and recover the goods if no innocent person has acquired an in- 
terest in them. Des Farges v. Pugh, 31. 


. The fact of insolvency and its concealment, alone, are not sufficient to en- 


able the vendor to annul the contract: they must be coupled with the 
intent not to pay for the goods. bid. 


. The fraud may be practiced by signs, by silence, by words or by acts. It 


is sufficient if it was reasonably ca!culated to and did induce the seller to 
part with his property. bid. 


. Every agreement between the owner of lands with a cropper for their cul- 


tivation, is a special and entire contract; if the cropper abandons it be- 
fore completion, he cannot recover for a partial performance, and his in- 
terest becomes vested in the landlord, divested of any lien which may 
have attached to it, for agricultural advances, while it was the property of 
the cropper. Thigpen v. Leigh, 47. 


5. Where there is a special contract there can be none implied by law between 


the same parties in respect to the same subject matter. Lawrence v. Hes- 
ter, 7. 


. To entitle a party to a rescission of a contract on the ground of surprise, 


c., the circumstances must be such as to show that he had no opportu- 
nity for suitable deliberation, and that in consequence thereof, he was in- 
duced to act in a hasty and improvident manner. MacZae vy. Malloy, 154. 


. Where a party to a special contract is prevented by the other party from 


performing his part, he may bring his action upon 4 quantum meruit. 
Jones v. Call, 170. 
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. When the facts are admitted, whether or not a claim or equity has been 


abandoned, is a question of law; but when the facts are disputed, they 
must be submitted to a jury. Thornburg v. Masten, 258 


. Under the former practice, if an action was brought on a joint contract, and 


the plaintiff took judgment against a part only of those liable thereon, 
there could be no recovery in a subsequent suit against those omitted ; 
but it was different where, as in tort, the liability was several. Rufty v. 
Claywell, 306. 


. By $187 of The Code, all contracts are several in legal effect, although 


joint in form. J bid. 


. The Code, $1826, in regard to the contracts of married women, has refer- 


ence only to executory contracts, and does not apply to conveyances or 
executed contracts. Southerland vy. Hunter, 310. 


. Where, for a valuable consideration, one contracts to support another, he 


cannot recover in an action for services rendered such other party in 
nursing and attending to him in sickness, Wall v. Williams, 327. 


. So, where A leased B’s farm for aterm of years, and the lease provided that he 


should furnish B and his wife plenty to support them, and should have the 
excess made on the farm, and B was stricken with a lingering sickness, in 
which A nursed and tended him; /f was held, that A could not recover in 
an action against B’s estate for such services. bid. 


. There is no contract between the donee of a power and the appointee; the 


latter takes the estate as if it had been conveyed directly to him from the 
donor. Norfleet y. Hawkins, 392. 


. The doctrine of presumption of fraud arising from fiduciary relations, has 


reference to contracts between the parties, and applies to contracts be- 
tween husband and wife. J bid. 


Where a contract with a railroad company provided that it might be termi- 
nated by a written notice for thirty days to be signed by a person desig- 
nated in the contract; Jt was held, that the agent giving the notice had the 
power to recall it before the expiration of the thirty days. utrick vy. The 
Railroad Company, 422. 


. It seems, that an agent to give notice of the intention of one party to a con- 


tract to end it, cannot withdraw the notice so as to continue the contract, 
after it has ceased to be operative. bid. 


. In an action for damages for a breach of a contract, which could have been 


terminated by a notice, and a notice was given, but withdrawn before the 
contract was annulled; Held, that it is proper to allege in the complaint 
that no notice was given. bid. 


COSTS : 


1. 


» 
~. 


Arbitrators have av implied power to determine the question of the costs 
of a cause submitted to them. Oakley v. Anderson, 108. 


Where, in an action to recover land, the defendant is allowed to defend 
without bond he is not relieved from paying costs, or from recovering 
them if so adjudged, the statute simply relieving him from giving the 
undertaking. Dempsey v. Rhodes, 120. 
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3. Where a mortgagor brought an action against the mortgagee for foreclos- 
ure and an account of the balance due on the secured debt, and of the rents 
and protits received by the mortgagee while in possession, which the lat- 
ter resisted, but it was ascertained that there was still a balance due the 
mortgagee, and a decree was made directing the land to be sold, if the 
said balance was not paid within a time prescribed ; Held, 1, That the 
plaintiffs were entitled to recover their costs of the action. 2. That if 
the plaintiffs failed to pay, and thereby made a sale necessary, the costs 
thereof should be deducted from the proceeds of sale. Bruner vy. Thread- 
gill, 225. 

+. Where an appeal bas been dismissed and a judgment for costs entered 
against the appellant and the sureties on his appeal bond, if another ap- 
peal is taken, a new bond must be filed. Spence v. Tapscott, 250. 

5, Ordinarily, the writ of certiorari, when used as a substitute for an appeal, 
will be issued ouly when the applicant for it tiles a proper undertaking for 
the costs, but the Supreme Court has the power, in a proper case, to al- 
low the writ to issue without such undertaking. Britiain v. Mull, 490. 

6. To entitle a defendant in acriminal action to an appeal to the Supreme 
Court without security for costs, he must file bis affidavit containing these 
essential avermeuts: (1). That be is wholly unable to give security for 
the costs; (2). That be is advised by counsel that he has reasonable cause 
for the appeal prayed ; and (3), That the application is in good faith. The 
Code, $1235. The Court has no authority to dispense with, or the prose- 
cutor to waive the requirements of the statute in this respect. State v. 
Moore, 500, 

7. Where a justice bound a party over to keep the peace, and ou appeal to the 
Superior Court, the order of the justice was reversed, and the prosecutors 
ordered to pay the costs, who appealed to the Supreme Court ; /t was held, 
to be erroneous. State v. Lyon, 575. 

Ss. When the Court sentences a defendant to a term of imprisonment, it 
cannot also adjudge that he may be confined in the work house of the 
county, after the term of imprisonment has elapsed, until he pay the costs 
of the trial. The statute leaves the disposition of persons imprisoned for 
the non-payment of costs to the discretion of the county commissiouers. 
State v. Norwood, 57s. 

9. When the subject matter of the action bas been lost, destroyed, or ad- 
justed between the parties, an appeal will not be allowed from a judg- 
meut for costs only. But when the whole matter in litigation is an alleged 
liability for costs—as in the case of a prosecutor in a criminal action—an 
appeal lies as in other cases. State v. Byrd, 624. 


COUNTER-CLAIM : 

1. Ina proceeding under sections 318, 324, C. C. P., to subject the lands of a 
deceased debtor to sale to satisfy a judgment lien thereon, the vendees in 
an alleged fraudulent conveyance made by the judgment debtor before the 
attachment of the hen, are not necessary or proper parties; and if they 
have been joined as defendants, the plaintiff may be permitted at any 
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time to enter a nonsuit, or vol, pros, asto them, notwithstanding they may 
have filed answers asserting counter-claims and asking for affirmative re- 
lief. Lee v. Bure, 5. 

2. The defendant may set up as a counter-claim, avy claim in his favor arising 
out of the transaction set out in the complaint whether it be tort or con- 
tract; but not a tort unconnected with the transaction. J bid. 


3. Where, in an action to recover land, the plaintiff applied for and obtained 
an injunction against the cutting and removing timber by the defendant, 
and the latter in his answer denied ihe plaintiff's title, averred title in bim- 
self, and alleged that the plaintiff! was cutting and carrying away timber 
which was of peculiar value for manufacturing purposes; Jt was held, 
that the defendant’s answer raised a counter-claim proper for the consid- 


eration of the Court. The Code, $244. Lumber Company v. Wallace, 22. 


4. An equitable counter-claim may be asserted in an answer to a complaint 
containing a purely legal cause of action, and if not denied by reply or de- 
murrer in apt time, the defendant is entitled to judgment for such relief 
as the facts therein set forth may warrant, though it be not the relief be 
demands. Dempsey v. Rhodes, 120. 

5. The plaintiff may, at any time before the defendant has pleaded a coun- 
ter-claim, submit to a nonsuit, and withdraw his suit. Bank v. Stewart, 
402. 

6. Where asum is charged on the share of one tenant in common for owelty 
of partition, he may set up as a counter-claim any damage he may have 
sustained by having been evicted from a part of his share in the land by 
a superior title, in an action to enforce the charge against him, Huntley 
v. Cline, 458. 


COUNTY COMMISSIONERS : 

1, An injunction will not be granted to restrain or supervise the exercise of 
the discretion conferred by law upon public officers in the discharge of 
their duties. Burwell v. Com’ rs, 73. 

2. Where an act of the Legislature gives to certain parties a right to petition 
the county commissioners to be excluded from the operations of a stock 
law, the commissioners must hear such petition, although it is discretion- 
ary with them whether or not they will allow it. MeNair v. Com’rs, 370. 

3. While it is the duty of the county commissioners under Art. 1X, $3 of the 
Constitution, to levy a tax sufficient to keep the common schools open 
for four months in each year, yet in discharging this duty they can- 
not disregard the limitation imposed as to the amou it of the tax to be 
levied by Art. V, $1. Barksdale v. Com’ rs, 472. 

4. The act of the Legislature of 1885, ch. 174, $23, which allows the commis- 

sioners to exceed this limit is therefore unconstitutional. 7 bid. 

5. This act does not come within the provisions of Art. V, 86, which author- 
izes a ‘* special tax’? for a ‘‘ special purpose,’ with the approval of the 

Legislature. bid. 


6. When the Constitution imposes a duty and provides meaus for its execu- 
tion which prove to be inadequate, all that can be required of the officer 
charged with the duty is to exhaust the means thus provided. bid, 
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7. A Court has no authority to imprison a convict elsewhere than in the 
county jail, vor can it delegate to the county commissioners, power to 
change the punishment imposed by the Court to imprisonment in the 
work house of the county, Stale v. Norwood, 578 


8. When the Court sentences a defendant to a term of imprisonment, it can- 
not also adjudge that he may be confined in the work house of the county, 
after the term of imprisonment has elapsed, until he pay the costs of the 
trial. The statute leaves the disposition of persons imprisoned for the 
non-payment of costs to the discretion of the county commissioners. 
1 bid. 


COVERTURE: 

1. A deed which conveys the estate of a married woman, must be proved or 
acknowledged as to both husband and wife, before the private examina- 
tion of the married woman is made, otherwise the deed will not divest 
her estate. Southerland vy. Hunter, 310; Ferguson v. Kinsland, 337. 


2. A deed for a seme covert’s land, admitted to registration upon an improper 
and invalid probate, does not create an equitable estate in the grantee, 
for it is not, in law, the contract of the seme in any respect, until properly 
acknowledged and the private examination properly takev. J bid. 

3. Where a seme covert executed a deed for her land without the joinder of ber 
husband, who, however, at the time of the execution of the deed, execu- 
ted a separate paper giving his consent to the execution of the deed by 
his wife, but this paper was not proved or registered until after the deed 
from the wife ; Held, that the deed was invalid and did not convey the 
land to the grantor. Ferguson v. Kinsland, 337. 


4. The doctrine of presumption of fraud arising from fiduciary relations has 
reference to contracts between the parties, and applies to contracts be- 
tween busband and wife. Norfleet v. Hawkins, 392. 

5. In the application of this doctrine to the execution of a power by a mar- 
ried woman in favor of her husband, there is a distinction between a 
power appendant and a power simply collateral. J bid. 

6. Where a feme covert executes a power in favor of her husband, which af- 
fects some estate of her own, there is a presumption that the transaction 
is fraudulent. But when the transaction is the execution of a mere naked 
power, the law raises no presumption of fraud, but it is a question of fact 
to be decided by the jury. Ibid. 


. After a divorce a mensa et thoro, the wife holds, and may dispose of her 
property as a feme sole. Taylor v. Taylor, 418. 


CREDITOR’S BILL: 

1. Where an action is brought by one creditor, in bebalf of himself and all 
other creditors, every creditor has an inchoate interest in the suit, and is 
in an essential sense, a party to the action. Ifa creditor institutes an 
independent action to recover his demand, he may be enjoined, and 
forced to seek his remedy in the creditor's bill, and if he declines to do so. 
he is bound by the decree in such action. Dobson vy. Simonton, 268, 
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2. An action brought by one creditor in bebalf of himself and all other credi- 
itors, stops the statute of limitation from running against any creditor 
who comes in and proves his debt under the decree, from the date of the 
beginning of the action. bid. 


3. So, where a creditor’s bill was filed in 1877, and in 1880 a simple contract 
creditor offered to prove a debt contracted in 1876, to which the statute 
of limitation was pleaded ; /t was held, that the statute only ran to the 
day when the action was brought, and the debt was not barred. bid. 


4. If an administrator should tile a petition against the parties interested for 
a settlement before he has paid the debts, the remedy of the creditor is 
by a creditor’s bill, in accordance with §1448 of The Code, or a creditor 
may bring an action on the administration bond. Carleton v. Byers, 302. 


CURTESY : 
1. The Courts have no power to order a sale of land for partition where one 
of the parties interested is a tenant by the curtesy and objects to the 
sale. Bragg v. Lyon, 151. 


2. Nor have they the power to direct an actual partition as to some of the 
shares, and a sale and partition of the remainder. J bid. 


3. The property rights of both husband and wife remain unchanged by a di- 
vorce « mensa et thoro and an allowance for alimony, and on the death of 
the husband, the wife is entitled to dower, and if he die intestate, to 
her distributive share in his personal estate, and on the death of the 
wife, the husband is entitled to curtesy and to administer on her estate. 
Taylor vy. Taylor, 418, 


DAMAGES : 
1. An honest belief in the truth of a slanderous charge, may be considered 
by the jury in mitigation of damages. It cannot justify or exonerate 
from the consequences of the false accusation. Wozelka v. Hettrick, 10. 


2. In actions for damages for fraud and false representations in the sale of a 
chattel, the measure of damages is the difference between the value of 
the chattel at the time of the sale, if sound, and its value when the action 
was brought, and it can make no difference what disposition the pur- 
chaser made of the article afterwards. Lunn v. Shermer, 164. 

3. Where a sum is charged on the share of one tenant in common for owelty 
of partition, he may set up as a counter-claim any damage he may have 
sustained by having been evicted from a part of his share in the land by 
a superior title, in an action to enforce the charge against him, Huntley 
v. Cline, 458. 


DECLARATIONS: 


1. The declarations of a defendant shortly after executing a contract which 
he alleges was obtained by surprise and undue influence, are competent 
to show the condition of his mind, and the circumstances surrounding 
him when the contract was executed. MacRae vy. Malloy, 154. 
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Evidence of declarations made ante litem motam to show private boundaries, 
proceeding from aged and disinterested persons since dead, are admissi- 
ble. Smith vy. Headrick, 210. 

3. It is not necessary to show the knowledge or means of information of such 

deceased declarant to make the declaration admissible. If such knowl- 

edge or means of information are pot shown, it goes to the weight and not 
to the admissibility of such evidence. bid, 


_ 


The declarations of a deceased person in relation to the location of the line 
dividing his lands from those of another, are admissible on the trial of an 
issue between subsequent owners or claimants of such adjacent lands in- 
volving their boundaries. Halstead v. Mullen, 252. 

5. When three prisoners are on trial, charged, as principals or accessories, 

with the same offence, the declarations of one not made in the presence 

of the other two are evidence against him ; and when the Court remarked 
distinctly in the hearing of the jury that it was not evidence against the 
other two, and that the jury would be so instructed, but the Judge failed 
to notice it in his charge, and the counsel for prisoner failed to call atten- 
tion toit; Held, that the remark of the Judge was equivalent to an instruc- 
tion to the jury, the attention of the Court not having been called to it 
by the counsel. Stale vy. Kilgore, 533. 


a 
~ 


». Declarations of the prisoner made after the commission of the alleged of- 
fence, are not admissible as evidence for him unless they form part of the 
resgeste, State v. MeNair, 628. 


DEED: 

1. Where the defendants’ deed called for the south line of the plaintiffs’ land, 
it must stop when such line is reached, although the distance called for in 
the deed would go beyond, and this is so, although the line called for is 
not a marked line. Smith v. Headriek, 210. 


2. In such ease, the deed is not color of title for any land beyond the line 
called for, bid. 


3. Construction of deeds must be made upon the entire instrument, and so 
that every part and word of it may have effect, if possible, the purpose of 
the Court being to ascertain the intention of the parties, and to carry such 
intention into effect, so far as it be done consistently with the rules of law. 
Rowland v, Rowland, 214. 


4. The office of the habendum in a deed is to lessen, enlarge, explain or qual- 
ify the premises, but pot tocontradict or be repugnant to the estate granted 
in the premises, Jbid. 

5. Where, by deed, an estate is given to A and B, and to the heirs of each of 
them in the premises, habendum ‘‘to the said A and B and their heirs as 
aforesaid, as tenants in common, and upon the death of either one of them 
to the survivor and his heirs;’’ Jt was held, that the deed was a covenant 
to stand seized to uses, and its effect was to transfer the use to the two 
donees in fee, and upon the death of one, to shift the use of his half of 
the land to the other and his heirs, bid. 


6. By a shifting use, a fee may be limited after a fee. J bid. 
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A deed which conveys the estate of a married woman must be proved or 
acknowledged as to both husband and wife, before the private examina- 
tion of the married woman is made, otherwise the deed will be inoperative 
to divest her estate. Southerland vy. Hunter, 310; Ferguson vy. Kinsland, 
337. 


. The provisions of $1256 of The Code, which provides that the deed must 


be proven and acknowledged as to both husband and wife, before it can 
operate to convey the wife’s land, is not in conflict with the constitutional 
provision which secures to the wife her entire estate, not withstanding her 
coverture. $1826 of the Code, only has reference to executory contracts, 
but does not apply to conveyance or executed contracts. /bid. 

Registration is not merely for the purpose of dispensing with proof of the 
execution of the instrument, but, like livery of seizin at common law, is 
a fundamental conditi n of the operation of the conveyance, and is an 
inseparable incident to the eilicacy of the deed. bid. 

A deed for a seme covert’s land, admitted to registration upou an improper 
and invalid probate, does not create an equitable estate in the grantee, 
for it is not, in law, the contract of the seme in any respect, until properly 
acknowledged and the private examination properly taken. J bid. 

Where a seme covert executed a deed for her land without the joinder of 
her husband, who, however, at the time of the execution of the deed, 
executed a separate paper giving his consent to the execution of the deed 
by his wife, but this paper was not proved or registered until after the 
deed from the wife; Held, that the deed was invalid and did not convey 
the land to the grantee. Ferguson vy. Kinsland, 337, 

Where the maker and both subscribing witnesses to a deed are dead, proof 
of the handwriting of one of the witnesses thereto is sufficient to author- 
ize its probate and registration. Simpson v. Simpson, 373, 


. An equity of redemption cannot be sold under execution issued on a judg- 


ment rendered for the mortgage debt. Jbid. 

Where a power of sale in a will is conferred on two executors, one of whom 
dies, the power can be executed by the survivor. bid. 

Where a debtor executed a mortgage to his sureties to indemnify them, 
and afterwards the land was sold under execution issued on a judgment 
rendered against the principal debtor and one of the sureties, but the ex- 
ecutor of one of the sureties was not served with process in such action, 
and he afterwards conveyed his testator’s interest in the land, by virtue of 
a power conferred on him by the will, in which deed the other surety 
(mortgagee) joined; Held, that the grantee under such deed had the legal 
title to at least a moiety of the land, and it is intimated that the sale un- 
der the execution Was inoperative, and the entire legal estate passed. Jbid. 

Even although tenants in common in making partition, execute to each 
other quit-claim deeds, there is an implied warranty between them that 
each will make good to the others any loss sustained by an eviction under 
a superior title. Huntley vy. Cline, 458. 


44 











INDEX. 


17. Where land is described as ‘“‘lying on Laurel, reference being had to a 
deed from J. R.to me, for a more definite description,’’ is too vague 
without the introduction of the deed in evidence. Reed v. Reed, 462. 


DEMAND: 


1. A demand is necessary before bringing an action upon the bond of a clerk 
for moneys, payable to private individuals, received by color of his office, 
and the statute of limitations will not begin to run in his favor until after 
such demand is made. Furman v. Timberlake, 66. 


2. If he has converted the money no demand is vecessary, and the statute 
begius to run in his fayor from the time of the conversion, Jbid. 

3. If the moneys are public moneys, it is his duty to pay them over at once 
to the proper authorities, and bis failure to do so is a breach of his bond, 
and an action may be commenced without demand, In such case the 
statute begins to run from the date of the receipt of the moneys. bid. 


DEMURRER : 


1, A defect of parties apparent oy the face of the complaint must be taken 
advantage of by demurrer; when it is not so apparent, it should be 
averred in the answer; and if it is not presented in one or the other of 
these methods it will be deemed to have been waived. Lunn v. Sher- 
mer, 164. 


2. Where it appears in the complaint that a cause of action is alleged although 
imperfectly and defectively, the defect is waived unless pointed out by 
demurrer, Johnson vy. Finch, 205. 


3. An amendment in order to assert omitted allegations may be allowed even 
after a demurrer to the complaint has been sustained. Jbid, 


4. Objections to a record for alleged defects can only be taken by a motion 
to quash, a plea in abatement, a demurrer, or 3 motion in arrest of judg- 
ment. Whenever the objection requires proof to support it, it must be 
taken by a motion to quash or a plea in abatement, which must be filed 
upon the arraignment, and before pleading in bar. State v. Bordeauz, 

5. If the defect appear on the face of the record, it must be taken by demur- 
rer, or motion iu arrest of judgment. If by demurrer, it must be filed 
before the plea in bar. bid. 


DEPOSITIONS : 


The finding by the trial Judge that a witness, whose deposition is offered was 
- not within the State, there being some evidence of these facts, will not be 
reviewed in the Supreme Court. Branton v. O’ Briant, 99. 


DEVASTAVIT: 


1. The bond of a deceased administrator cannot be charged, in an action by 
the administrator de bonis non, with solvent notes, which went into the 
hands of the administrator de bonis non, and could have been collected by 
him. Worthy vy. Brower, 344. 
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Where, in a book in which the administrator kept his account with the es- 
tate, a certain note due to the estate is marked ‘ paid,’’ but the eutry 
bears date before the death of the intestate; Held, not a proper charge 
against the administrator in the absence of evidence that the amount was 
paid to him. Jbid, 

Where, in his inventory, an administrator returned the receipt of a deputy 
sheriff for four bonds due the estate of his intestate as being in his hands, 
which receipt was found among the papers of the estate at his death ; 
Held, that he was not chargeable with the amount of the bonds. / bid. 


Where there is no evidence of the solvency of a note due the estate, found 
uncollected among the papers belonging to the estate, after the death of 
the administrator, and it is found by the Court below, that even if sol- 
vent, the collection was delayed and impeded by the stay laws and the 
general disturbed condition of the country, the administration bond is not 
responsible to the estate for the amount of the note. bid. 


Where one partner dies, the surviving partner bas the right, and it is his 
duty to settle up the partnership matters. So, where on the death of a part- 
ner, his administrator did not have a settlement with the surviving part- 
ner of his intestate’s interest in the firm, his bond is not liable for the 
amount of such interest in an action by an administrator de bonis non, in 
the absence of evidence that any detriment came to the estate by the 
failure of the first administrator to have a settlement, In such case the 
right to enforce the settlement, passed to the administrator de bonis non, 
Ibid. 

Where an intestate was possessed of a large number of slaves at his death, 
and other real and personal property, more than sufficient to pay all of 
his debts, and his administrator, who was one of the next of kip, had the 
slaves divided among the distributees, but took no refunding bonds ; Held, 
Ist, that this was technically a devastavit, although the creditors of the 
intestate had a right to follow the property and subject it to their debts ; 
2nd, that by the emancipation of the slaves by the Sovereign, the condi- 
tion of the refunding bonds, had any been taken, would have been ful- 
tilled, and therefore, that as the creditors have suffered no harm from the 
devastavit, they cannot recover therefor out of the administration bond, 
Ibid. 


. Where av administrator, pays taxes out of the funds of the estate, assessed 


against his intestate as guardian, it is an improper disbursement and his 
bond is liable therefor. J bid. 

Where an administrator pays debts of inferior dignity, he is liable, unless 
he had funds of the estate in his hands sufficient to pay all the debts. 
Ibid. 


. Where an administrator did not disburse all the money of the estate which 


he received, but there is no positive evidence that he mis-applied it, he 
will not be charged with interest. Grant v. Edwards, 488. 


When at the time of his removal from his office as administrator he has 
funds of the estate in his hands, he is chargeable with interest on such 
funds. Jbid. 
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DISCONTINUANCE: 
A discontinuance results from the voluntary act of the plaintiff in not regu- 
larly issuing the successive connecting processes necessary, Fenniman y. 
Daniel, 332. 


DISORDERLY HQUSE: 

1. A disorderly house is one kept in such a way as to disturb or scandalize the 
public generally, or the inhabitants of a particular neighborhood, or the 
passers by. State y. Wilson, 608. 

2. An indictment which charged the defendant with keeping an “ ill-gov- 
erned * house, and which omitted to state that it was ‘‘ to the common nui- 
sance,”’ &c., was heid suflicient to warrant a conviction for keeping a dis- 
orderly house, bid. 


DISTRIBUTION OF ESTATES: 
The property rights of both busband and wife remain unchanged by a divorce 
a mensa et thorvo and an allowance for alimony, and on the death of 
the husband, the wife is entitled to dower, and if he die intestate, to her 
distributive share in his personal estate, and on the death of the wife, 
the husband is entitled to curtesy and to administer on her estate. Tay- 
lor v. Taylor, 418. 


DIVORCE: 

1, Alimouy is that part of the husband’s estate which is allotted to the wife, 
for her sustenance during the period of a judicial separation. Taylor v. 
Taylor, 418. 

2. The property rights of both husband and wife remain unchanged by a di- 
voree « mensa et thoro and an allowance for alimony, and on the death of 
the husband, the wife is entitled to dower, and if he die intestate, to 
her distributive sbare in his personal estate, and on the death of the 
wife, the husband is entitled to curtesy and to administer on her estate. 
Tbid. 


3. After a divorce a mensa et thoro, the wife holds, and may dispose of her 


ie 


property as a feme sole. Tbid. 

4. Where alimony is allotted to the wife in specific property of the husband, 
the title to such property remains in him, and will revert, at the death of 
the wife, or upon a reconciliation. Zbid. 

. Alimony ceases upon a reconciliation, or the death of either party, and 
may be reduced or enlarged at any time in the discretion of the Court. 
Ibid. 

6. Where a decree in an action for divorce a mensa et thoro, directed that the 
husband pay a sum in gross, and be discharged from all further liability 
for the support of his wife ; Jt was held, that after his death, the wife was 
entitled to dower in his lands, bid. 


ou 














DOWER: 

Where a decree in an action for divorce a mensa et thoro, directed that the bus- 
band pay a sum in gross, and be discharged from all further liability for 
the support of his wife; /t was held, that after his deatb, the wife was en- 
titled to dower in his lands. Taylor v. Taylor, 418. 


DRUMMER: 

1. A drummer, within the meaning of the Act of 1885, ch. 175, $28, is one, 
who, for himself, or as agent for a resident or non-resident merchant, 
travels, and sells or offers to sell, with or without sample, goods, wares or 
merchandise, which is afterwards to be sent to the purchaser. State v. 
Miller, 511. 

Where an indictment under this Act charges the sale to have been to two 

; as partners, and the proof is a sale to one only, the variance is fatal. 
1 bid. 

} 3. A drummer is not protected from the penalty imposed by the statute 
against persons selling goods without license, unless he shall be in the 
actual possession of the license at the time he makes the sale. State y. 
Smith, 516. 


* 
~ 


EJECTMENT : 
1. In an action for the recovery of real property, the defendant, upon filing 
the affidavit and certificate of counsel, prescribed in the proviso in $237 
of The Code, is entitled, as a matter of right, to answer, and the Court has 
no discretion in the premises; and whether even a formal order is neces- 
sary; Quere? Dempsey v. Rhodes, 120. 

2. In such cases the defendant is not relieved from paying costs, or from re- 
covering them if so adjudged, the statute simply relieving bim from giv- 


* 


ing the undertaking. /bid. 

3. Where one advances money to pay the balance on purchase of land for 
another, and takes title to himself, he and those who claim under him 
hold the legal title in trust for the original vendee ; and when these facts 
sufficiently appear from the pleadings or proofs, the Court will administer 
the appropriate remedy, though it may not be in response to the specific 
prayer for relief. 7 bid. 

4. Although the statute bars a recovery of rents and profits which have ac- 
crued more than three years before the bringing of the action, yet if the 
defendant sets up a claim for betterments, the bar is removed and such 
rents and profits are available against the valuation for improvements so 
far as is necessary to extinguish such claim. Barker v. Owen, 198. 

5. Under The Code, s474, the proper inquiry for the jury on the question of 
damages is the annual value of the property, exclusive of the improve- 
ments put on it by the defendant and those under whom be claims, Zid. 

6. The plaintiff has the right to relinquish his estate in the land, upon pay- 
ment to him by the defendant of its value unimproved. Jbid. 


. If the plaintiff does not exercise this election, but elects to take the land, 
the sum adjudged to the defendant for the improvements is a lien on the 











land, and if not. paid, an order may be made to sell the land for its pay- 
ment. Ibid. 


8. A defendant is entitled to an allowance of the value of improvements put 
by bim on land, whether the plaintiff*s claim be equitable or legal. 
Ibid. 


9%. The act allowing the defendant for improvements made on land (The Code, 
$474 ef seg.) is constitutional. Zbid. 


10. As the improvements put on laud by a defendant belong to him in equity, 
the plaintiff is not entitled to a homestead iv the improved lands, against 
a judgment for the improvements, bid. 


11. Where, in an action to recover land, the defence was a mistake made by the 
commissioners appointed to make partition, the Court properly charged 
the jury that they must determine what the commissioners, as a body, and 
not what one of them intended. Thompson v. Shemwell, 222. 


ENDORSEMENT: 

1, A bond or other sealed instrument is not negotiable until it is endorsed, 
Spence v. Tapscott, 246. 

2. Bonds and sealed notes not being negotiable until after endorsement, are 
on the same footing when transferred without endorsement with bills of 
exchange endorsed after maturity. bid. 

3. The only change effected by The Code, $177, is to allow the action to be 
brought in the name of the transferee, but it does not prevent the obli- 
gor from setting up any defence which existed before notice of the trans- 
fer, and which would have been available against the obligee. Jbid. 


EQUITABLE RELIEF: 


1. Under the Code system of practice, equitable relief may be granted in every 
civil action where it shall be made properly to appear that any of the par- 
ties thereto are entitled to it. Lumber Company vy. Wallace, 22. 


2. The distinction between the principles of law and equity are not abolished, 

"nor are those systems blended: only the distinctions in the forms of pro- 
cedure, and in the tribunals in which they were formerly administered, 
are abrogated. hid. 

3. Causes of action purely legal and those purely equitable may be joined in 

one complaint, when they have reference to the same subject matter, and 

arise out of the same transaction. bid. 


4+. An equitable counter-claim may be asserted in an answer to a complaint 
containing a purely legal cause of action, and if not denied by reply or de- 
murrer in apt time, the defendant is entitled to judgment for such relief 
as the facts therein set forth may warrant, though it be not tbe relief he 
demands. Dempsey v. Rhodes, 120. 


5. Where one advances money to pay the balance on purchase of land for an- 
other, and takes title to himself, he and those who claim under him hold 
the legal title in trust for the original vendee ; and when these facts suffi- 
ciently appear from the pleadings or proofs, the Court will administer the 
appropriate remedy, though it may not be in response to the specific 
prayer for relief. The Code, $245. bid. 
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6. The Clerks of the Superior Courts have no equity jurisdiction in respect to 
partition except that which is specially couferred by statute. The Code, 
$$1903 and 1904. Srayg v. Lyon, 151. 

7. Where parties are in pari delicto, and one obtains au advantage over the 
other, courts of equity will-not grant relief; but it is otherwise When they 
are not equally in fault. Wright v. Cain, 296. 


EQUITY OF REDEMPTION: 
An equity of redemption cannot be sold under execution issued on a judg- 
meut rendered for the mortgage debt. Simpson v Simpson, 373. 


ESTOPPEL : 

1, The prosecution to a succgssful result of a former action against the de- 
fendants therein, to declare them trustees of the legal title, for the con- 
veyance and the recovery of the possession of certain lands, is no bar to 
a subsequent action for the recovery of the rents and profits whilst the 
defendants were in possession. Gregory v. Hobbs, 1. 

2. A common carrier is not bound by a bill of lading issued by its agent un- 
less the goods be actually received for shipment ; and the principal is not 
estopped thereby from showing, by parol, that no goods were in fact re- 
ceived, although the bill has been transferred to a bona fide holder for value, 
Williams v. R. R. Co., 42. 

3. Where an action is brought by one creditor, in bebalf of himself and all 
other creditors, every creditor has an inchoate interest in the suit, and is 
in an essential sense, a party to the action. Ifa creditor institutes an 
independent action to recover his demand, he may be enjoined, and 
forced to seek his remedy in the creditor's bill, and if he declines to do so, 
he is bound by the decree in such action. Dobson v. Simonton, 268. 


EVIDENCE: 
1. An honest belief in the truth of a slanderous charge, may be considered 
by the jury in mitigation of damages. It cannot justify nor exonerate 
from the consequences of the false accusation. Wozelka v. Hettrick, 10. 


- 
~~ 


. A common carrier is not bound by a bill of lading issued by its agent unless 
the goods be actually received for shipment; and the principal is not 
estopped thereby from showing, by parol, that no goods were in fact 
received, although the bill has been transferred to a bona fide holder Jor value. 
Williams v. R. R. Co., 42. 

3. A variance between pleadings and proofs is immaterial unless it bas act- 

ually misled the adversary party. Lawrence v. Hester, 79. 


4. The objection that the proof offered in support of a cause of action is in- 
sufficient to warrant the jury in finding a verdict therein, should be taken 
at the close of the testimony by asking instructions to that effect; and if 
such objection is not then taken, but the case is allowed to go to the 
jury, the Court will not disturb the verdict, if there was any evidence 
tending to support it. bid. 
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Where an affidavit, or other writing, is permitted to be given in evidence, 
every part thereof having reference to the subject matter must be admit- 
ted. University vy. Harrison, 84. 

In an action brought by an administrator to enforce a contract made with 
his intestate by the defendant, wherein the latter alleged that the execu- 
tion thereof had been procured by surprise, undue intiuence, &c., the de- 
fendant was competent to testify to the condition of his mind and the 
circumstances surrounding him at the time of his execution of the agree- 
ment. McRae vy. Malloy, 154A. 


- Declarations made by the defendant shortly after the execution of a con- 


tract, are competent as showing the condition of his mind and in cor- 
roboration of his evidence on the trial. J bid. 


. A witness attacked may himself be examined as to the corroborating state- 


ments. /bid. 


. The opinion of a witness—though not an ‘‘expert,”’—founded upon 


observation of the character of a person, is competent evidence of the 
condition of the mind of that person. Jbid. 

Exceptions to the admissibility of evidence must specifically point out the 
objectionable matter—a general exceptiou embracing competent and in- 
competent testimony will not be entertained. bid. 

If a witness on the cross-examination, in reply to a legitimate inquiry, 
makes a statement of incompetent matter, the proper course is to apply 
to the trial Judge to bave it withdrawn or to direct the jury to disregard 
it. Otherwise it will pot be treated as a valid ground of exception on 
appeal. Jbid. 

In actions for fraud in concealment and false representation in the sale of 
a chattel, there are cases when it is competent to show the price for which 
the article was sold by the plaintifl, but it is only for the purpose of aid- 
ing the jury in assessing damages. Lunn v. Shermer, 164. 

The evidence of the destruction or loss of a paper preliminary to letting in 
proof of its contents is addressed to the Court, and its finding, when there 
is any evidence, is conclusive, and not reviewable on appeal. Jones v. 
Call, 170. 

The rule requiring the production of the writing itself as the best proof of 
what it contains, does not extend to mere notice which persons are not 
expected to keep. Jbid. 

The admission of irrelevant evidence, if it does not appear to have misled 
or prejudiced the jury, will not be deemed erroneous. Jbid. 

Where there is any evidence upon a controverted issue, it should be sub- 
mitted to the jury. bid. 


Evidence of declarations made ante litem motam to show private boundaries, 
proceeding from aged and disinterested persons since dead, is admissi- 
ble. Smith v. Headrick, 210. 

It is not necessary to show the knowledge or means of information of such 

deceased declarant to make the declaration admissible. If such knowl- 

edge or means of information are not shown, it goes to the weight and not 
to the admissibility of such evidence. Jbid. 











































19. Evidence of a conversationafter payment, between the administrator who 


is dead, and the debtor, is not admissible in an action by an administrator 
de bonis non, to change the application of the payment. Long v. Miller, 233. 


20. Quere Whether such conversation would fall under the provisions of $590 


of The Code. Jbdid. 

. Where the agent of two insurance companies sends an employee to exam- 
ine and value property offered for insurance, and a policy is issued after 
such inspection by one of the companies, and after it has lapsed, another 
policy is issued by such agent in the other company, but witbout any fur- 
ther examination; Held, that the fact that the property was examined by 
such employee, is competent evidence to go to the jury, on an issue of 
fraudulent over-valuation in an action on the second policy. Dupree v. 
Ins. Co,, 237. 

Where the defendant has closed his testimony, it is discretiovary with the 
trial Judge to allow him to examine a witness to contradict matters 
brought out on cross-examination of the plainutiff’s wituesses, examined 
in rebuttal. It is only the evidence which is brought out by the plaintiff, 
and which the defendant has had no opportunity to rebut, that is open to 
refutation. bid. 


23. A new trial for newly discovered evidence will be granted only, when, (1) 





the newly discovered witness will probably testify as alleged; (2) when 
such evidence is material; (3) when it is probably true; (4) when the 
party has used due diligence in discovering it, and (5) when it is not 
merely cumulative. Jbid. 
. The evideuce alleged to be newly discovered, was known to one member 
of a firm, which firm were the agents of the applicant for a new trial, but 
he bad retired from the tirm before the action was begun. It was known 
to the other members of such firm that the retiring member was princi- 
pally conversant with the transaction out of which the litigation arose, 
but they did not consult with him about it; Held, that the party had not 
used due diligence, and the application was refused. bid. 

. The declarations of a deceased person in relation to the location of the line 

dividing his lands from those of another, are admissible on the tria) of an 

issue between subsequent owners or claimants of such adjacent lands in- 

volving their boundaries. Halstead vy. Mullen, 252. 

3. Where a party having an equitable title to land, remains in possession, no 
presumption can arise of abandonment of his equity. Thornburg v. Mas- 
ten, 258. 

Listing and paying taxes on land, is very slight, if any, evidence of title, 
I bid. 

. The Court has power, after the evidence is closed, to refuse to allow a wit- 
bess to correct his testimony before the jury, and to retain the matter to 
be beard on a motion for a uew trial, if the correction be material. Green- 
lee v. Greenlee, 278. 

It is not error for the Judge to say in the presence and hearing of the jury, 
that he will not allow such correction to be then made, but will retain the 
matter to be heard on a motion for a new trial. Ibid, 


45 
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30. Evidence should never be rejected on the ground of variance, unless it has 
misled the adverse party in making his defence. So, where the complaint 
alleged that the plaintiff had been injured by the negligence of the de- 
fendant’s agent, and the evidence was that it was by the negligence of his 
partner, the variance was immateria!. Mode v. Fenland, 292. 


31. Registration is not merely for the purpose of dispensing with proof of the 
execution of the instrument, but, like livery of seizin at common law, is 
a fundamental condition of the operation of the conveyance, and is an 
inseparable incident to the efficacy of the deed. Southerland v. Hunter, 
310, 


32, Where the maker and both subscribing witnesses to a deed are dead, proof 
of the handwriting of one of the witnesses thereto is sufficient to author- 
ize its probate and registration. Simpson vy. Simpson, 373. 

33. The opivion of an eye witness as to whether the fatal blow was accidental 
or not, is not competent. That is a fact for the jury to determine upon 
the consideration of all the circumstances connected with the homicide. 
State v. Vines, 493. 

34, On the trial of an indictment for perjury, several witnesses Lestified to the 
fact of the defendant having given evidence as a witness on the trial 
wherein the perjury was alleged, but none of them stated that they saw 
or heard the oath administered, nor were they particularly examined on 
this point ; another witness, however, swore that he ‘‘ was present when 
the defendant was sworn,”’ and that he ‘‘ swore,’? &c.—Held, 1, the admin- 
istration of an oath is an essential element in the crime of perjury ; 2, 
that it was not error to refuse an instruction to the jury that there was no 
evidence of an oath having been administered. State v. Glisson, 506. 


35. Under the maxim omnia presumuntur rita esse acta, it might reasonably be 
inferred that the oath had been duly administered. J bid. 


36, The objection that there is no evidence to go to the jury, must be taken on 
the trial below—it cannot be made, for the first time, in the Supreme 
Court. Ibid. 


37.4It is not competent to ask and elicit an answer to a question collateral to 
the issue in order to prove it false and thus impugn the credit of the wit- 
ness, Jbid. 

38. What is evidence, and whether there is any evidence to be submitted to the 
jury, is a question of law to be decided by the Court. What weight and 
eftect should be given to evidence submitted to them, is a matter of fact 
to be decided by the jury. State vy. Atkinson, 519, 


39. The Court has the power to set aside the verdict of guilty when it is against 
the weight of evidence, or when there is no evidence. bid. 


40. If the evidence produced is so slight aud inconclusive as that in no view of 
it, ought the jury reasonably to find a verdict of guilty, then there is no 
evidence which should be submitted to them. Jbid. 


41. Where there are divers witnesses, and the testimony is conflicting, it is 
error in the Judge to single out a single witness who is contradicted 
by other witnesses, and to instruct the jnry that if they believe the testi- 
mony of such witness, then the prisoner was guilty of murder. State v- 

Rogers, 523. 
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When there is a conflict of testimony which leaves a case in doubt before 
the jury, and the Judge uses language which may be subject to misap- 
prehension and is calculated to mislead, this Court will order a venire de 
novo. Ibid. 

When three prisoners are on trial, charged, as principals or accessories, 
with the same offence, the declarations of one not made iv the presence 
of the other two are evidence against him ; and when the Court remarked 
distinctly in the hearing of the jury that it was not evidence against the 
other two, and that the jury would be so instructed, but the Judge failed 
to notice it in his charge, and the counse) for prisoner failed to call at- 
tention to it; Held, that the remark of the Judge was equivalent to an 
instruction to the jury, the attention of the Court not having been called 
to it by the counsel. State y. Kilgore, 533. 

The fact that the prosecutrix in an indictment for an assault with intent 
to rape is a lewd woman only goes to her credit. State v. Long, 542. 

In order to warrant a verdict of guilty in indictments for assaults with 
intent to commit rape, it is sufficient if the evidence shows that the de- 
fendant intended to gratify his lust on the person of the prosecutrix not- 
withstanding any resistance on ber part. J bid. 


. Upon the trial of a criminal action it is competent to show that the de- 


fendant, with a view to prevent a verdict of guilty, had attempted to bribe 
oue of the jurors. State vy. Case, 545. 


. Where a record states that the grand jury returned a bill into vpen Court, 


it is not competent, ou a motion in arrest of judgment, to contradict 
the record by evidence aliunde, State v. Bordeaux, 560. 


. Where a judge allows improper evidence to be introduced, after objection, 


but before the conclusion of the trial reverses his ruling and withdraws 
the evidence from the consideration of the jury, instructing them that 
the evidence is inadmissible and they must not consider it; Held, not to 
be error. State v. Collins, 564. 


. The confessions of a party accused of crime, made voluntarily and with- 


out apy inducement or threat, and after be has been cautioned, are ad- 
nissible in evidence against him. State v. George, 567. 

Where an indictment for perjury charged that the false oath was taken at 
one term of a court, in a trial between A. and B., and the records of that 
Court showed that at that term there was no trial between these parties, 
but the record showed that at a term other than the one alleged in the 
indictment there was such a trial, and the Judge allowed this record to 
be introduced ; /t was held, to be error, and that variance was fatal. State 
v. Lewis, 581. 

In an indictment for av affray, one defendant may be examined as a wit- 
ness by the State against the other defendant. State v. Weaver, 595. 

In such case it is not error for the presiding Judge to caution the witness 
before the counsel for the other defendant cross-examines him, that he 
need tell nothing to criminate himself, J bid. 


. While it is true as a general rule that men are presumed to intend the 


natural consequences of their acts, yet evidence may be offered in certain 
cases, to show that no criminal intention existed. State v. Harrison, 605, 
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. Although evidence may be irrelevant, yet if it might have exercised a 


prejudicial effect on the minds of the jury, a new trial will be granted. 
State v. Jones, 611. 


. It is error to admit the return of ‘‘not to be found” on a capias to show 


that the prisoner bad fled, in the absence of evidence that the prisoner 
resided in the county to which the capias was issued. bid. 


. When the killing is proved, malice is always presumed, and it is incumbent 


ou the prisouer to show the matter in extenuation, unless it is brought 
out in the testimony offered by the State. State v. Lambert, 618. 


. When the testimony is conflicting, it is the duty of the jury to reconcile it 


if possible. If this cannot be done, they must determine which testi- 
mony is the most credible. /bid. 


. Evidence is uot admissible to show that a third party had malice toward 


the deceased, a motive to take his life, opportunity to do so, and had 
threatened to do so. Jbid. 


. An instrument executed by the mark of the party to be charged is binding 


when proved. State v. Byrd, 624. 


. When the surety to the undertaking on appeal executed it by making his 


cross mark, and justifying before the clerk; Held, that the undertaking 
was sufficient in law. bid. 

Declarations of the prisoner made after the commission of the alleged 
offence, are not admissible as evidence for him unless they form part of 
the res geste, Stale v. McNair, 628. 

To support an exception to the exclusion of testimony, the testimony re- 
jected should be stated so that it may appear to be relevant. bid. 


. The prisoner set up as a defence that be was under fourteen years of age 


when the alleged offence was committed. Upon this point there was 
conflict of evidence. Held, 1st, that the burthen of proof as to his age 
was on the prisoner ; 2nd, that it was competent for the jury to look at the 
prisoner, and draw reasonable inferences as to his age from his appear- 
ance and growth. bid. 


EVIDENCE—$590 : 


» 
we 


3. 


In an action brought by an administrator to enforce a contract made with 
his intestate by the defendant wherein the latter alleged that the execu- 
tion of the contract was procured by fraud and surprise, and undue in- 
fluence, the defendant is competent to testify to the condition of his 
mind and the circumstances surrounding him at the time of the execu- 
tion of the contract. MacRae v. Malloy, 154. 

Evidence of a conversation after such payment, between the administrator 
who is dead, and the debtor, is not admissible iu an action by an adminis- 
trator de bonis non, to change the application of the payment. Long v. 
Miller, 233. 

Quere? Whether such conversation would fall under the provisions of 
§590 of The Code. bid. 
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EXAMINATION OF WITNESSES: 

1. Where the defendant bas closed his testimony, it is discretionary with the 
trial Judge to allow him to examine a witness to contradict matters 
brought out on cross-examination of the plaintiff’s witnesses, examined in 
rebuttal. It is only the evidence which is brought out by the plaintiff, 
and which the defendant has had no opportunity to rebut, that is open to 
refutation. Dupree v. Ins. Co., 237. 

2. The Court has power, after the evidence is closed, to refuse te allow a wit- 
ness to correct his testimony before the jury, and to retain the matter to 
be heard on a motion for a new trial, if the correction be material. Green- 
lee v. Greenlee, 278. 

3. It is not error for the Judge to say in the presence and bearing of the jury, 
that he will not allow such correction to be then made, but will retain the 
matter to be heard on a motion for a new trial. bid. 

It is not competent to ask and elicit an answer to a question collateral to 
the issue in order to prove it false and thus impugn the credit of the wit- 
ness. State v. Glisson, 506. 


- 


EXCUSABLE NEGLIGENCE: 

1. Where the summons, returnable to the ensuing September Term of the Su- 
perior Court was duly served upon the defendant’s agent in June, and at 
the return term a judgment by default for want of an answer, was ren- 
dered ; Held, that neither the letter of the plaintiff’s attorney, written a 
few days before the return term, to the president of the defendant com- 
pany, requesting a copy of a paper, material ‘“‘to be used on the trial in 
March next, and * * * to insert in my complaint at present,’’ nor that the 
president of the defendant company was a non-resident of this State, and 
had little or no knowledge of its judicial procedure or of the sittings of 
the terms of its courts, constituted such excusable neglect or surprise as 
would authorize the Court to vacate the judgment by default. Abrams v. 
Insurance Company, 59. 

2. The power of the courts to set aside judgments on the ground of ‘sur- 
prise, inadverteuce, mistake or excusable neglect,’’ is contined to those 
cases specifically mentioned in the statute, and does not embrace such as 
necessarily follow the verdict, and the vacating of which, without dis- 
turbing the verdict, would be of no advantage to the party. Beck vy. Bel- 
lamy, 129. 

3. While the Supreme Court has jurisdiction, on appeal, to determine what 
coustitutes ‘“ mistake, inadvertence, surprise or excusable neglect,’’ under 
$274 of The Code, it has no authority to review or interfere with exercise 
of the discretion vested in the Judge of the Superior Court by that sec- 
tion, in refusing to set aside judgments, Ibid. 

4. But should the Judge set aside a judgment upon a state of facts which did 
not bring the case within the scope of the statute, his action would be 
subject to correction on appeal. did. 

5. The rule that the failure of counsel to file pleadings in apt time will entitle 
the client to have relief on the ground of excusable neglect is not without 
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exceptions ; and the fact that there existed among the members of the 
bar an understanding that leave to file pleadings after appearance term 
and during vacation, should extend to the next term, is not sufficient ex- 
cusable neglect to authorize the Court to vacate the judgment and allow 
defendant to plead, particularly as no application was made at the trial 
term to be then allowed to file answer. Brown v. Hale, 188. ° 

6. The exercise of the discretion conferred upon the Judge, to whom an ap- 
plication to vacate a judgment is made, by The Code, $274, cannot be re- 
viewed on appeal. Jbdid. 


. Justices of the peace have power to rehear cases decided by them, when 
mistake, surprise or excusable negligence is shown, and the application is 
made in ten days after the date of the judgment. After the lapse of that 
time, they cannot rehear their judgments for such cause. Guano Co, v. 
Bridgers, 439. 

8. A new trial cannot be allowed in a justice’s court. J did. 

9. Where a defendant relied on the assurance of a justice of the peace, that 
his cause would not be tried, after which the justice rendered a judgment 
against him in his absence; Held, the remedy is by an appeal or a recordari 
as a substitute therefor, and not by a motion to set aside the judgment. 
Ibid 

10. A judgment regularly entered at one term of the Court cannot be set aside 

at a subsequent term, except in cases of surprise, mistake or excusable 

neglect. The Code, $8274 and 1202. State v. Bennett, 5U3. 


EXECUTION : 

1. The homestead interest is not exempt from sale under execution to satisfy 
a debt contracted for the purchase money of the land in which the home- 
stead is claimed. Toms v. Fite, 274. 

2. Under the Code system, an execution which is issued after the death of 
the judgment debtor, although it bears ¢este before his death, confers no 
authority on the sheriff to sell, and a sale thereunder is void ; but before 
the Code of Civil Procedure was adopted, a sale under such av execution 
would have been valid. Sawyers v. Sawyers, 321. 

3. Lieus on real property are now governed by the docketing of the judgment, 
and not by the issuing of process to enforce it. Ibid. 

4. When an execution is issued on an undocketed judgment, or one whicb 
has lost its lien on real estate by the lapse of time, it is a lien on both real 
and personal property from its levy. bid. 

5. Where a judgment debtor dies, the creditor, cannot enforce the judgment 
by execution, but must collect his debt in the regular course of the ad- 
ministration of the estate. bid. 

6. The provision in the Code of Civil Procedure, furnishing a remedy for en- 
forcing the lien in case the administrator unreasonably delays settling the 
estate, has not been brought forward in The Code bid. 


~ 


. An equity of redemption cannot be sold under execution issued on a judg- 
ment rendered for the mortgage debt. Simpson v. Simpson, 373. 
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8. Where an execution is levied on land before the expiration of the judg- 
ment lien, but the sale does not take place until after the expiration of 
such lien, the levy does not extend the lien to the sale, so as to defeat a 
purchaser or prior encumbrancer whose right attached during the exist- 
ence of the lien, but before the levy. Spicer v. Gambill, 378. 

9. If an execution issue more than ten years after the docketing of the judg- 
ment, a sale of both real and personal property under it is valid, but in 
such case it is only a lien on both real and personal property from the 
levy, and not from the teste of the execution. bid. 

10. A court of equity will not interfere by injunction to stay an execution reg- 
ularly issued upon a judgment at law, because the sheriff has levied on 
property vot the subject of sale under execution, or because the property 
belongs to another than the judgment debtor, except where the property 
levied on is personal property, and the sheriff and plaintiff are botb insol- 
vent. Bristol v. Hallyburton, 384. 

11. A vested remainder may be sold under execution, but a contingent re- 
mainder cannot. bid. 

12. A sale under an execution issued upon a judgment which is a lien on all 
the debtor’s property, vests in the purchaser only the interest of the 
debtor at the time the judgment lien attaches, and if the debtor has no 
interest subject to sale under executicn, the purchaser gets nothing. 
Ibid. 

13, So, where a judgment debtor applied for an injunction to restrain the 
sheriff fron selling a contingent interest in land, which was not liable to 
be sold under execution ; Zt was held, that the injunction should have been 
refused. Ibid. 


EXECUTOR: 
Where a power of sale in a will is conferred on twc executors, one of whom 
dies, the power can be executed by the survivor. Simpson vy. Simpson, 
373. 


EXPERT: 
The opinion of a witness, although not an expert, founded upon observation 
of the character of a person, is competent evidence of the condition of 
the mind of that person. MacRae vy. Malloy, 154. 


FALSE REPRESENTATIONS : 

1. False representations in the sale of personal property may be perpetrated 
either by false representations, or by concealment of unsoundness. Lunn 
v. Shermer, 164. 

2. To constitute a good cause of action for false representations, three ele- 
ments must co-exist: (1) The falsity of the representation. (2) The 
knowledge of the maker, of its falsity. (3) That the false representation 
induced the purchaser to buy. bid. 

3. Where the action is based on the concealment of unsoundness, the defect 
must be latent. bid. 













INDEX. 


. Where the vendor of a mule represented that it was sound so far as he 
knew, and the jury found that the mule was affected with a latent defect 
which the vendor knew, or bad good reason to believe, the purchaser was 
entitled to recover. bid. 


5. The measure of damages in such case, is the difference between the value 
of the article at the time of the sale, if sound, and its value at the time 
the action was brought, and it makes no difference what disposition the 
purchaser made of it afterwards. bid. 


6. There are cases when it is competent to show the price for which the 
plaintiff sold the unsound article, but this is only to aid the jury in assess- 
ing the damages. / bid. 


FINDINGS OF FACT BY THE JUDGE: 


1. The finding of facts by the Judge, when he is authorized by law, or the 
consent of parties to pass upon them, is as conclusive as the verdict of a 
jury upon issues submitted, if there be evidence ; if there be no evidence, it is 
an error in law, open to correction, in either to find them. Branton v. 
O Briant, 99. 

2. The finding by the trial Judge that a witness, whose deposition is offered 
was not within the State, there being some evidence of these facts, will 
not be reviewed in the Supreme Court. The Code, §§1357, 1358. bid. 


FIXTURES: 
It is intimated that an awaygoing tenant has the right to remove fixture put 


on the premises by himself for his own convenience. State v. Whitener, 
590. 


FORMER ACTION : 


The prosecution to a successful result of a former action against the defeud- 
ants therein to declare them trustees of the legal title, for the convey- 
ance and the recovery of the possession of certain lands, is no bar to a 
subsequent action for the recovery of the rents and profits whilst the de- 
fendants were in possession. Gregory v. Hobbs, 1. 


FORMER JEOPARDY : 


Where two are indicted for an affray, and one pleaded former jeopardy, 
which plea was tried before the plea of not guilty, the other defendant 
has never been in jeopardy, and may be tried for the offence. State v. 
Weaver, 595. 


FRAUD: 
1, One who being insolvent, induces another to sell him property on a credit, 
concealing the fact of his insolvency and having the intent not to pay, is 

guilty of fraud, and the vendor may, at his election, disaffirm the con- 

tract of sale and recover the goods if no innocent person has acquired an 
interest in them, Des Farges v. Pugh, 31. 
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. The fact of insolvency and its concealment, alone, are not sufficient to 


enable the vendor to annul the contract: they must be coupled with the 
intent not to pay for the goods. J bid. 


. The fraud may be practiced by signs, by silence, by words or by acts. It 


is suilicicnt if it was reasonably calculated to and did induce the seller to 
part with his property. bid. 


. The remedy against a judgment procured by the fraudulent collusion of 


opposing counsel, is by an independent action to impeach the judgment, 
Beck v. Bellamy, 129. 


. A party to an action is bound by every act of his attorney done, without 


fraud or collusion, in the regular course of practice, in the conduct of the 
cause, however injudicious the act may be. bid. 


. Fraud or deceit iu the sale of personal property may be perpetrated either 


by false representations, or by concealment of unsoundness. Luan vy. Sher- 
mer, 164. 


. To constitute a good cause of action for false representations, three elements 


must co-exist: (1) the falsity of the representation ; (2) the knowledge of 
the maker of its falsity ; and (3) that the false representation induced the 
purchaser to buy. Jbid. 


. But when the action is based ou the concealment of unsoundness, the defect 


must be latent, for if it is such as may be discovered by the exercise of 
ordinary diligence, incre silence on the part of the vendor is not sufficient 
to establish deceit, although he knew of the unsoundness. J bid. 


. Where the vendor of a mule represented that it was ‘‘sound so far as he 


kuew,”’ and the jury found that the mule was affected by a latent disease, 
and the vendor knew or had good reason to believe this fact; Held, the 
plaintiff was entitled to recover, both upon the ground of deceit prac- 
ticed in the concealment of the defect, and false represeutations. Jbid. 

The measure of damages in such cases is the Gifference between the value 
of the article at the time of the sale, if sound, and its value, if unsound, 
at that time; and it can make no difference what disposition the pur- 
chaser made of it afterward. /bid. 

There are cases in which it is competent to show the price for which the 
vendee sold the unsound article, but this is only for the purpose of aiding 
the jury in assessing damages. Jbdid. 


. The doctrine of presumption of fraud arising from fiduciary relations, has 


reference to contracts between the parties, and applies to contracts be- 
tween husband and wife. Norfleet v. Hawkins, 392. 

In the application of this doctrine to the execution of a power by a seme 
covert in favor of her husband, there is a distinction between a power ap- 
pendant and a power simply collateral. In the former case, there is a 
presumption of fraud, but not in the latter. bid. 

A court has power to set aside and vacate a consent judgment for fraud or 
surprise, but it cannot alter or correct it, except with the consent of all 
the parties affected by it. Kerchner v. McEachern, 447. 
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15. Where an action has been determined by a final judgment, a new action 
and not a motion in the cause, is the proper method to attack the judg- 
ment for fraud. Fowler v. Poor, 466. 


16. If a judgment and sale be fraudulent and liable to be set aside as to the 
purehaser, an innocent party buying from such fraudulent purchaser, gets 
a good title. bid. 


GRAND JURY: 

1, The endorsement on the back of an indictment ‘‘a true bill,”’ by the fore- 
man, raises a presumption that every member of the grand jury concurred 
in the tindivg of the bill. Such presumption may, however, be rebutied, 
State v. McNeill, 552. 

2. If a defendant wishes to take advantage of the fact that less that twelve 
grand jurors concurred in finding the bill by which he is charged, he must 
bring forward such matter by a plea in abatement, and prove the truth of 
his plea by evidence. Jbid. 

3. Where the record states that the grand jury returned a bill into open court, 
it is not competent, on a motion in arrest of judgment, to contradict the 
record by evidence aliunde, State vy. Bordeaux, 560. 


4. When a record recites the selection of a grand jury and that an indict- 
ment is ‘‘ presented in manner and form followivg,”’ &c., it sufficiently 
shows that the grand jury were present in Court when the presentment 
was made. bid. 


5. The grand jury should be present in open Court when indictments are 
returned. bid. 


GUARDIAN AD LITEM: 


Where a petition to sell land for assets was filed, and service made on the in- 
fant defendants but no guardian ad litem was appointed until after the or- 
der of sale, when one was appointed who was represented by the attorney 
of the plaintiff, who was also the purchaser of the land, and came in and 
consented to the order of sale; Zt was held, that the irregularity was not 
such as rendered the judgment void, and was cured by the statute. Fow- 
ler v. Poor, 466. 


GUARDIAN AND WARD: 


W. was partner in the banking house of W. & 8.; he was also the guardian of 
three infants, and, as such, Jent to the banking firm a portion of his wards’ 
funds, taking a certificate of deposit to himself as guardian. Upon the 
arrival at majority of the oldest ward he was paid off, but before the oth- 
ers became of age, the firm and guardian failed and made assignments, to 
secure creditors. In the individual assignment of the guardian, it was 
provided that any balance due to him, as guardian of his two remaining 
wards, upon the certificate aforesaid, after beiug credited with its share of 
the firm assets, should be paid. Subsequently he paid off another of his 

wards, upon its arrival at majority, and thereafter he received the divi- 
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dends from the tirm assets, applying two-thirds to his own use, and one- 
third to the credit of the sole remaining ward. The representative of the 
latter brought suit against the trustees and subsequent preferred creditors, 
claiming the entire sum of the certificate; Jt was held, 1, that the plain- 
tiff was only entitled to a moiety of the certificate thus secured ; 2, that 
the eftect of the settlement of the guardian with the other wards, was to 
discharge the indebtedness pro tanto, and he will not be allowed to come 
in and share in the dividends of his own estate ; 3, had the sureties of the 
guardian paid the wards they would have been entitled, by subrogation, 
to participate in the dividends, Ogburn vy. Wilson, 115. 


HABEAS CORPUS: 

1. An appeal does not lie to the Superior Court from the actiou of a justice of 
the peace in requiring a party brought before him ov a peace warrant to 
keep the peace. It is suggested that in a proper case the action of the 
justice might be reviewed by a certiorari or habeas corpus. State vy. Lyon, 
575. 

2. A writ of habeas corpus will not be issued when it appears on the face of 
the petition that the petitioner is detained by virtue of the fival judgment 
of a court of competent jurisdiction. Ja re Brittain, 587. 


3. A petition for habeas corpus, must allege that the imprisonment has not 
been already adjudged upon a prior writ of habeas corpus. 1 bid, 


HABENDUM: 
The office of a habendum in a deed, is to lessen, enlarge, explain or qualify 
the premises, but not to contradict or be repugnant to the estate granted 
in the premises. Rowland y. Rowland, 214. 


HOMESTEAD: ; 
1. Where a judgment debtor owned several town lots, some of which—in- 
cluding that whereon was his dwelling and he resided—were encumbered 
by prior liens (mortgages) to the extent of their full value, and the 
others were unencumbered ; Held, that he had the right to have his home- 
stead allotted from the unencumbered lauds without reference to whether 

they embraced his dwelling and other buildings. Flora vy. Robbins, 38, 

2. The homesteader should make his selection at the time of the appraisal 
and assigument, and give notice of any exception to the action of the ap- 
praisers then, or within a reasonable time thereafter and before sale. 
Ibid, 

3. As improvements put on land by the defendant belong to him in equity, 
the plaintiff is not entitled to a homestead in the improved land, against 
a judgment for the improvements. Barker v. Owen, 198. 


4. The homestead interest is not exempt from sale under execution to satisfy 
a debt contracted for the purchase money of the land in which the home- 
stead is claimed. Toms v. Fite, 274. 
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HOMICIDE: 


1. 


~ 
~ 


Where one engaged in an unlawful and dangerous sport kills another by 
accident, it is manslaughter. State v. Vines, 493. 


. If the sport were lawful and not dangerous, it would be homicide by mis- 


adventure. Ibid. 


. The test of responsibility depends upou whether the conduct of the accused 


was unlawful, or, not being so, was so grossly careless or violent, as nec- 
essarily to imply moral turpitude. did. 


. The opinion of an eye witness as to whether the fatal blow was accidental 


or not, is not competent. That isa fact for the jury to determine upon 
the consideration of all the circumstances connected with the homicide. 
Ibid. 


. To render the act of killing excusable, on the ground of self-defence, the 


prisoner should have reasonable ground to apprebend, aud should actually 
apprehend, that bis life is in danger or that deceased is about to do him 
some great bodily harm; but it is for the jury, and not for the prisoner, 
to judge of the reasonableness of such apprehension. State v. Rogers, 
524. 


3. Where two conspire to kill or inflict grave bodily injury on a third person, 


and in carrying out this purpose, one of them fires a pistol at such per- 
son, who immediately pursues them and kills the one who did not fire the 
pistol, itis manslaughter. State v. Gaskins, 547. 


. When the killing is proved, malice is always presumed, and it is incumbent 


on the prisoner to show the matter in extenuation, unless it is brought out 
in the testimony offered by the State. State v. Lambert, 618. 


. Evidence is not admissible to show that a third party had malice toward the 


deceased, a motive to take his life, opportunity to do so, and had threat- 
ened to do so. Jbid. 


HUSBAND AND WIFE: 
1. A deed which conveys the estate of a married woman must be proved or 


acknowledged as to both husband and wife, before the private exam- 
ination of the married woman is made, otherwise the deed will be inop- 
erative to divest her estate. Southerland v. Hunter, 310; Furguson vy. 
Kinsland, 337. 


2. The provisions of §1256 of The Code, which provides that the deed must 


be proven and acknowledged as to both husband and wife, before it can 
operate to convey the wife’s land, is not in conflict with the constitu- 
tional provision which secures to the wife her entire estate, notwith- 
standing her coverture. §1826 of The Code, only has reference to execu- 
tory contracts, but does not apply to conveyances or executed contracts, 
Ibid. 


3. A deed for a feme covert’s land, admitted to registration upon an improper 





and invalid probate, does not create an equitable estate in the grantee, 
for it is not, in law, the coutract of the seme in any respect, until prop- 
erly acknowledged and the private examination properly taken. bid. 
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4. Where a seme covert executed a deed for ber land without the joinder of 
her husband, who, however, at the time of the execution of the deed, 
executed a separate paper giving his consent to the execution of the deed 
by his wife, but this paper was not proved or registered until after the 
deed from the wife; Held, that the deed was invalid and did not convey 
the land to the grantee. Ferguson vy. Kinsland, 337. 
5. The doctrine of presumptive fraud arising from fiduciary relations, applies 
to contracts between husband and wife. Norfleet v. Hawkins, 392. 

Iv the application of this doctrine to the execution of a power by a feme 
covert, in favor of her husband, there is a distinction between a power ap- 
pendaut and a power simply collateral. bid. 


6. 


~ 


~) 


. Where a seme covert executes a power in favor of her husband, which af- 
fects some estate of her own, there is a presumption of fraud. But 
where the transaction is the execution of a power simply collateral, there 
is no such presumption. 7 bid. 

8. After a divorce a mensa et thoro, the wife holds, and may dispose of her 
propeity as a feme sole. Taylor vy. Taylor, 418. 

. Where the wife dies intestate during a separation by reason of a divorce a 
mensa et thoro, the husband is entitled to administer on her estate and to 
his curtesy in her lands, and upon the desth of the busband, the wife is 
entitled to her distributive share in his estate and to her dower. bid, 


-—) 


10. Where alimony is allotted to the wife in specific property of the busband, 
the title to such property remains in him, and will revert at the death of 
the wife, or upon a reconciliation. Taylor vy. Taylor, 418, 

11. Alimony ceases upon a reconciliation, or the death of either party, and 
may be reduced or enlarged at any time in the discretion of the Court. 
Ibid. 

12. Where a decree in an action for divorce a mensa et thoro, directed that the 
husband pay a sum in gross, and be discharged from all further liability 
for the support of his wife; Jt was held, that after his death, the wife was 
entitled to dower in his lands. J bid. 


IMPRISONMENT: 

1, A Court has no authority to imprison a convict elsewhere than iv the county 
jail, nor can it delegate to the county commissioners, power to change 
the punishment imposed by the Court to imprisonment in the workhouse 
of the county. State v. Norwood, 578. 

2. Where a prisoner was sentenced to twelve months imprisonment, and dur- 
ing the same term at which the punishment was inflicted, and after eight 
days of the time had expired, the Court changed the punishment to six 
months imprisonment ; /t was held, that the Court had power to so decrease 
the punishment, and the prisoner could not complain. Jn re Britlain, 587. 

3. In such case, the time for which the convict is to be imprisoned begins 

from the day when he first went to jail, and so in this case the six months 
must be shortened by the eight days. bid. 

A writ of habeas corpus will not be issued when it appears on the face of 

the petition that the petitioner is detained by virtue of the final judgment 
of a Court of competent jurisdiction. bid. 


> 
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5. A petition for habeas corpus must allege that the imprisonment has not been 
already adjudged upon a prior writ of habeas corpus. Ibid. 


INDEMNITY : 


1. Where property is conveyed to sureties to indemnify them on account of 
their suretyship, the creditor may pursue the property in their hands and 
force them to apply it in satisfaction of the debt, although the personal 
remedy against them is barred by the statute. Long v. Miller, 227. 


2. When a debtor executes a mortgage to his surety to indemnify him, the 
creditor has an equitable claim to the security, and upon the insolvency 
of both principal and surety, he may subject the mortgaged land to the 
payment of his debt, and this is so, not only when the mortgage stipu- 
lates that the mortgagor shall pay the debt, but also when it merely pro- 
vides that the surety shall be saved harmiess. Jjames vy. Gaither, 358. 


3. This right of the creditor is not lost, although the personal remedy against 
the surety is barred by the statute; or if the surety has never been dam- 
nitied and is insolvent. J bid. 


4. The debt due the creditor supplies the consideration to support the equity. 
Ibid. 


5. In such case, as soon as the deed of indemnity is executed, the equitable 
right of the creditor attaches, and it is not in the power of the surety to 
put it beyond his reach. Jbdid. 


INDICTMENT: 


1, A motion to quash should be made on arraignment and before pleading ; 
it will never be entertained after verdict. State v. Barbee, 498. 

2. A drummer, within the meaning of the Acts of 1885, ch. 175, $28, is one, 
who, for himself, or as agent for a resident or nou-resident merchant, 
travels, and sells or offers to sell, with or without sample, goods, wares 
or merchandise, which is afterwards to be sent to the purchaser. State v. 
Miller, 511. 

3. Where an indictment under this Act charges the sale to have been to two 
as partners, and the proof is a sale to one only, the variance is fatal. 
I bid. 


4. At common law, larceny cannot be committed of things which are a part 
of the freehold at the time they are taken, but by statute in this State, 
any vegetable or other product, cultivated for food or market, growing, 
standing or remaining ungathered in any field, is the subject of larceny. 
State v. Thompson, 537. 

5. An indictment under this statute which fails to charge that the article 
alleged to be stolen, was cultivated for food or market, is fatally defec- 
tive. Ibid. 

6. The endorsement of the back of an indictment of ‘a true bill,’ by the 
foreman, raises a presumption that every member of the grand jury cop- 
curred in the finding of the bill. Such presumption may, however, be 
rebutted. State vy. McNeill, 552. 
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. If a defendant wishes to take adyantage of the fact that less than twelve 
grand jurors coucurred in finding the bill by which he is charged, he 
must bring forward such matter by a plea in abatement, and prove the 
truth of his plea by evidence. bid. 

8. Where the defendant is charged in four separate indictments with larceny, 

the Court may treat them, as if the several offences charged had been 

embraced in one indictment, containing diflerent counts. Such consoli- 
dation, however, should only be allowed in cases where the presiding 

Judge is satisfied that the ends of justice require it, and the Solicitor 

should be forced to elect on which bill he asks for a conviction, before 

the defendant is required to give his evidence. bid. 


. In such case, it seems, that the defendant is allowed the same number of 
peremptory challenges to the jury asif he had been tried separately on 
each bill. bid. 

10, When different felonies of the same nature are embraced in different counts 
in the same biil, the presiding Judge may, in bis discretion, either quash 
the bill, or compel the Solicitor to elect on which count he will proceed, 
T bia. 

11. A second indictment for the same offence, is, in effect, a new count. to the 
first indictment. bid. 

12, When the Solicitor elects to proceed on one count in an indictment, it is 

equivalent to a verdict of not guilty on the other counts. J bid. 


= 


13, Several assignments of perjury may be contained in one count of the indict- 
ment, and all the several: particulars in which the prisoner swore falsely 
may be embraced in one count, and proof of the falsity of any one will 
sustain the count, State vy. Bordeaux, 560, 

14. Where a record states that the grand jury returned a bill into open Court, 
it is not competent, on a motion in arrest of judgment, to contradict the 
record by evidence aliunde. Ibid. 

15. When the record recites the selection of a grand jury and that an indict- 
ment is “presented in manner and form following,” &c., it sufficiently 
shows that the grand jury were present in Court when the presentment was 
made. bid. 

16. The grand jury should be present in open Court when indictments are re- 
turned. Jbid. 

17. Where a statute makes a particular act an offence, and describes it by 
terms having a definite meaning, it is sufficient to charge the act itself, 
without its attending circumstances in an indictment. Stale vy. George, 
567. 

18. When a statute creating an offence contains provisos and exceptions in 
distinct clauses, it is not necessary in an indictment under the statute, to 
state that the defendant does not come within the exceptions, or to nega- 
tive the provisos. It is only necessary to negative an exception or pro- 
viso when it is stated in the enacting clause. bid, 


. In an indictment for abduction under §973 of The Code, the indictment 
need not state the means by which the abduction was accomplished, nor 


7 
= 
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that it was done without the consent and against the will of the father, 
nor that the defendant was not a nearer relation to the child than the per- 
son from whose custody it was abducted. J bid. 


20. As a general rule, an indictment should charge a statutory crime in the 
words of the statute. State v. Hali, 571. 


io 


1. Where an indictment under the statute charged the defendants with un- 
lawfully setting fire to a certain lot of fodder, &c., but did not charge that 
they burned it; Jt was held, fatally defective, and the judgment was ar- 
rested. bid. 


22. In every indictment, the facts and circumstances must be stated with such 
certainty that the defendant may judge whether they constitute an in- 
dictable offence or not. State v. Lewis, 581. 


23. Where a statute makes an act indictable upon the happening of a contin- 
gency, the indictment must show that the contingency has happened. 
So, where an act made it indictable to sell liquor within two miles of a 
certain place, but the act was not to go into operation until an election 
was held, an indictment under the act must set out that such an election 
has taken place. State v. Chambers, 600. 


24. The facts set out in av indictment, and not the words used to describe 
them, determine the criminality of the accused. If they show an offence 
to have been committed, it is sufficient to authorize conviction and pun- 
ishment, although the offence is not denominated by the usual legal word 
used to express it. State v. Wilson, 608. 


INFANT: 


1. The rule of law in regard to the degree of care which an adult must exer- 
eise before he can recover damages for injuries resulting from the negli- 
gence of another, is different from those in respect to infants of tender 
years. The former is required to employ that care and attention for his 
own safety which is ordinarily exercised by persons of intelligence ; the 
latter is held to such care and prudence as is usual among children of his 
age and capacity. Murray v. R. R. Co., 92. 


2. Where the plaintiff, an infant of eight years of age, in disobedience of the 
commands of his mother and the warnings of defendant’s agents and ser- 
vants, and, unobserved by the engineer, jumped upon a “shifting’’ en- 
gine about to move, took a position where he could not be seen by those 
in charge and operating the engine, and remained there until becoming 
alarmed at the speed he attempted to jump off and received severe inju- 
ries ; Jt was held, that he was not entitled to recover though no whistle 
was blown or other signal given. Jbid. 


3. Where, after reaching majority, an infant executes a mortgage to the sure- 
ties on a note executed by him during his infancy, to indemnify them, it 
is a ratification of the debt, and the plea of infancy will not avail. Long 
v. Miller, 227. 

4. Where a petition to sell lands for assets was tiled, and service made on the 
infant defendants, but no guardian ad litem was appointed until after the 
order of sale, when one was appointed who was represented by the attor- 
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ney of the plaintiff, who was also the purchaser of the land, and came in 
and consented to the order of sale; /¢ was held, that the irregularity was 
not such as rendered the judgment void, and was cured by the statute, 
The Code, $387. Fowler v. Poor, 466. 

A purchaser at a judicial sale need only see that the Court has jurisdiction, 
and that the judgment authorizes the sale. bid. 

If a judgment and sale be fraudulent and liable to be set aside as to the 
purchaser, an innocent party buying from such fraudulent purchaser, gets 
a good title. /bid. 


INJUNCTION : 


-~? 


. It is not now necessary, in an application for av injunction to enjoin a tres- 


pass on land, to allege the insolvency of the defendant when the trespass 
is continuous in its vature, or is the cutting and destruction of timber 
trees. Lumber Company v. Wallace, 22. 


. In certain respects, particularly with regard to the remedies by injunction 


and appointment of receivers, the powers of the courts have been enlarged 
by the provisions of The Code. Jbid. 


. Av injunction will not be grauted to restrain or supervise the exercise of 


the discretion conferred by law upon public officers in the discharge of 
their duties. Burwell v. The Commissioners, 73. 


. Remedy for errors in imposing taxes should be first sought by application 


to the taxing body, upon whom ample powers are conferred for this pur- 
pose. Covington v. Rockingham, 134. 


. The collection of proper revenues for the support of municipal corpora- 


tions will never be interfered with by injunction for mere irregularities, 
particularly where the irregularities are the result of the negligence of 
the tax-payer. J bid. 


. It is a settled rule of Jaw, that an injunction will vot be granted to restrain 


the collection of a tax, a portion of which is legal and a portion illegal, 
until the applicant bas paid that which is legal—(if it can be separated and 
distinguished from the illegal); aud the complaint must point out what 
part is valid and what invalid, so that the Court may discriminate between 
them. Jbid. 


. The Court will not interfere by injunction to arrest the action of public 


ofticers in the performance of a pnblic duty —such as the construction of 
a county fence—unless it clearly appears that it is in violation of the Con- 
stitution or without legal warrant. Busbee vy. Commissioners, 143. 


. Where an action is brought by one creditor, in behalf of himself and all 


other creditors, every creditor has an inchoate interest in the suit, and is 
in an essential sense, a party to the action. If a creditor institutes an in- 
dependent action to recover his demand, he may be enjoined, and forced 
to seek his remedy in the creditor’s bill, and if he declines to do so, he is 
bound by the decree in such action. Dobson v, Simonton, 268. 


. The Court has no power, with or without amendment, to convert an action 


brought for the purpose of obtaining an injunction, into one for a man- 
damus. McNair vy. Commissioners, 364. 
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10, Where the Legislature passed an act, allowing certain townships to be ex- 
cluded from the operation of a stock law on certain conditions, in an ac- 
tion by the tax-payers of such township to enjoin the erection of the 
fence, the injunction should not stop the work entirely, but only such por- 
tions as would interfere with the rights of such tax-payers, if they should 
finally be exempted from the operation of the act. .\WeNair vy. Commis- 
sioners, 370. 

11. A court of equity will not interfere by injunction to stay an execution reg- 
ularly issued upon a judgment at law, because the sheriff bas levied on 
property vot the subject of sale under execution, or because the property 
belongs to another than the judgment debtor, except where the property 
levied on is personal property, and the sheriff and plaintiff are both insol- 
vent. Bristol v. Hallyburton, 384. 


INJURY TO TENEMENT: 

1, Where a statute declared it criminal ina tenant during his term, to wilfully 
and unlawfully injure or damage the leased house, and a tenant removed 
from a leased bouse certain window sashes which he had placed in them, 
under a claim that they belonged to him; Jt was held, that it did uot come 
under the meaning of the statute. State v. Whitener, 590. 

2. It is intimated that au awaygoing tenant has the right to remove fixture put 
on the premises by himself for his own convenience. bid. 


INSOLVENCY : 

1. It is not now necessary, in an application for an injunction to enjoin a tres- 
pass on land, to allege the insolvency of the defendant when the trespass is 
continuous in its nature, or is the cutting and destruction of timber trees. 
Lumber Co, v. Wallace, 22. 

2. One who being insolvent, induces another to sell him property on a credit, 
concealing the fact of his insolvency and having the intent not to pay, is 
guilty of fraud, and the vendor may, at his election, rescind the con- 
tract and recover the goods if no innocent person has acquired an 
interest in them. Des Farges v. Pugh, 31. 

3. The fact of insolvency and its concealment alone, is not sufficient to en- 
able the vendor to annul the coutract ; they must be coupled with an in- 
tent not to pay for the goods. bid. 


INTENT : 

1. When an act forbidden by law is done, the intent to do theact is the criminal 
intent, and no one violating the law can be heard to say that he had no 
criminal intent in doing the act. State v. Smith, 516. 

2. When the act itself is equivocal, and becomes criminal only by reason of 
the intent with which it is done, both must unite to constitute the offence, 
and both must be proved in order to warrant a conviction. bid. 

3 Where an act to be criminal must be wilfully done, and a party does such 
act under a claim of right, he does not do it wilfully within the meaning 
of thelaw. State vy. Whitener, 590. 
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4. While it is true as a general rule that men are presumed to intend the 
natural consequences of their acts, yet evidence may be offered in certain 
cases, to show that no criminal intention existed. State v. Harrison, 605, 

5. If aman carry a deadly weapon concealed about his person, off of his 
own premises, for the purpose of trading it off, and the jury believe that 
such is his purpose, he is entitled to an acquittal. bid. 


INTEREST : 

1. A lender has the right to stipulate in the note, that upon the non-payment 
of an instalment of interest, the entire debt shall at once become due. 
But where the loan is for a number of years, and the default is made be- 
fore the end of the time, he can only collect interest up to the time of the 
default, and for the time fur which the loan is made. Moore v. Caim- 
eron, 51, 

2. Where an administrator did not disburse all the money of the estate which 
he received, but there is no positive evidence that he misapplied it, he will 
not be charged with interest. Grant v. Edwards, 488. 

3. When at the time of his removal from his office as administrator he has 
funds of the estate in his hands, he is chargeable with interest on such 
funds. Jbid. 


ISSUES : 
Only such issues as are raised by the pleadings should be submitted to the 
jury, and it is not error for the Court to refuse to submit an issue which 
the pleadings do not present. Wright v. Cain, 296. 


JOINDER OF ACTIONS: 

1. The present system of pleading permits but does not compel the joinder of 
separate causes of action arising out of ** the same transaction, or trans- 
action connected with the same subject of action.’ The Code, $267. 
Gregory v. Hobbs, 1. 

2. The defendant may set up as a counter-claim, any claim in his favor arising 
out of the transaction set out in the complaint whether it be tort or con- 
tract; but not a tort unconnected wish the transaction. Lee v. Eure, 5. 

3. Causes of action distinctly legal and causes of action purely equitable may 
be united in one complaint, if they have reference to the same subject 
matter and arise out of the same transaction. It is not necessary, how- 
ever, that they should be so united. Lumnber Company v. Wallace, 22. 


JOINT TENANTS: 
The act of 1874 does not abolish joint tenancies. It only took away the right 
of survivorship from joint tenancies in fee, but had not application to joint 
tenancies for life. Rowland v. Rowland, 214. 


JUDICIAL SALE: 


1. Where, under an irregular judgment, land was sold and the money paid 
into office in 1874, and one of the tenants in common of the land left bis 
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portion of the proceeds in the office, it raises a presumption that he in- 
tends to waive his right to the movey and claim his interest in the land. 
Dawkins v. Dawkins, 283. 

2. A judgment which allows a surety on the bond of a purchaser of land at a 
judicial sale who has paid the purchase money, to be subrogated to the 
rights of the purchaser, and have title made to himself, is irregular, unless 
it appears that there was notice given to the parties to be aftected by it. 
T bid. 

3. Where land is sold by a clerk and master in equity, it is uot the practice 
to order title to be made to a surety who has paid the purchase money, 
unless it is shown that the principal is insolvent. bid. 






4. Where, under such circumstances, the Court below ordered the judgment 
to be set aside and title made to the heirs of the original purchaser, held 
to be error, unless such heirs shall pay into Court the amount paid by the 
sureties. /bid. 

5. Although a judgment to sell land be irregular, yet it may be rendered valid 
by the parties interested receiving the fund raised by such judgment. 
Lbid. 

6. A purchaser at a judicial sale, need only see that the Court has jurisdiction, 
and that the judgment authorizes the sale. Fowler v. Poor, 466. 


JUDGE’S CHARGE : 
1, The omission of the Court to give a charge, to which a party would have 
been entitled, is not error, unless the same was requested in apt time and 
refused. Branton v. O’ Briant, 99. 


2. An erroneous instruction to the jury upon an immaterial issue will not be 
considered erroneous unless it prejudiced the action of the jury in pass- 
ing upon the other issues, Jones y. Call, 170, 


3. It is not error for a Judge not to charge the jury upon a point which coun- 
sel did not make at the trial. Thornburg v. Masten, 25 


4. Where there is an abuse of privilege by counsel in the address to the jury, 
the Court may either stop the counsel, or caution the jury in the charge 
not to be influenced by the improperargument. (Greenlee v. Greenlee, 278. 


5. Where the evidence is conflicting, the Judge should leave the question to 
the jury, with proper instructions on both aspects of the case. Brazil v. 
Rh. R. Co., 313. 


6. A charge to the jury that if they believed the witness—there being but one 
witness, and no conflict in, and no alternative aspect of, his testimony— 
the prisoner was guilty of manslaughter, was not erroneous. Slate vy. Vines, 
493. 

7. On the trial of an indictment for perjury, several witnesses testified to the 

fact of the defendant having given evidence as a witness on the trial 

wherein the perjury was alleged, but none of them stated that they saw 
or heard the oath administered, nor were they particularly examined ou 
this point ; another witness, however, swore that he ‘“ was present when 
the defendant was sworn,’ and that ‘he swore,’’ &c.; Held, (1) the ad- 
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ministration of an oath is an essential element in the crime of perjury; 
(2) that it was not error to refuse an instruction to the jury that there was 
no evidence of an oath having been administered. State v. Glisson, 506. 


. It is held as a general rule that the failure of the Judge to charge the jury 


on a certain poiut, unless requested so to charge, is not error. But it is 
his duty under The Code, §413, to state clearly the particular issues arising 
on the evidence, and on which the jury are to pass, and to instruct them 
as to the law applicable to every state of facts which they may find from 
the evidence. State v. Togers, 523. 

Where there are divers witnesses, and the testimony is conflicting, it is 
error in the Judge to single out a single witness who is contradicted by 
other witnesses, and to instruct the jury that if they believe the testi- 
mony of such witness, then the prisoner was guilty of murder. J bid. 


When there is a conflict of testimony which leaves a case in doubt before 
the jury, and the Judge uses language which may be subject to misappre- 
hension and is calculated to mislead, this Court will ordera venire de novo. 
1 bid. 

When three prisoners are on trial, charged, as principals or accessories, 
with the same offence, the declarations of one not made in the presence 
of the other two, are evidence against him ; snd when the Court remarked 
distinctly in the hearing of the jury, that it was not evidence against the 
other two, and that the jury would be so instructed, but the Judge failed 
to notice it in his charge, and the counsel for prisouer failed to call atten- 
tion to it; Held, that the rcmark of the Judge was equivalent to an in- 
struction to the jury, the attention of the Court not having been called to 
it by the counsel. Stale vy. Kilgore, 533. 

W here there is av abuse of privilege by ccunsel in addressing the jury, it 
is cured by the Court at the time correcting it, and it is uot error if the 
presiding Judge does not advert to it in his charge. Jbid. 

Where a defendant asks a special instruction to the jury upon an aspect of 
the case which is presented by the evidence, which the Court does not 
give, it is error, and entitles the defendant to a new trial. Stale vy, Gas- 
kins, 547. 


Where the Judge in his charge to the jury, does not draw any inference of 
fact himself, or direct them to do so, but only points out the evidence to 
them, leaving them to draw their own inferences, the charge is not ob- 
jectionable. State v. McNeill, 552. 

Where a judge allows improper evidence to be introduced, after objection, 
but before the conclusion of the trial reverses his ruling and withdraws 
the evidence from the consideration of the jury, instructing them that 
the evidence is inadmissible and they must not consider it; Held, uot to 
be error. State y. Collins, 564A. 


. It is not error for the judge to refuse to charge upon a hypothetical case 


which does not appear in the evidence. State v. Lambert, 618. 


. If the Judge make a slip in a remark made in the presence of the jury, it 
is competent for him to correct it afterwards by proper instructions te 
them. State vy. McNair, 628. 
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JUDGMENT: 


1. 


=~ 


10. 


The remedy against a judgment procured by the fraudulent collusion of 
opposing counsel, is by ar independent action to impeach the judgment. 
Beck vy. Bellamy, 129. 


. The power of the courts to set aside judgments on the ground of ‘sur- 


” 


prise, inadvertence, mistake or excusable neglect,”’ is confined to those 
cases specifically mentioned in the statute, and does not embrace such as 
necessarily follow the verdict, and the ‘vacating of which, without dis- 


turbing the verdict, would be of no advantage to the party. bid. 


. While the Supreme Court has jurisdiction, on appeal, to determine what 


constitutes “ mistake, inadvertence, surprise or excusable neglect,’’ under 
$274 of The Code, it has no authority to review or interfere with exercise 
of the discretion vested in the Judge of the Superior Court by that sec- 
tion, in refusing to set aside judgments, Ibid. 


. But should the Judge set aside a judgment upon a state of facts which did 


not bring the case within the scope of the siatute, his action would be 
subject to correction on appeal. J did. 


. Where, under an irregular judgment, land was sold and the money paid 


into office in 1874, and one of the tenants in common of the land left his 
portion of the procceds in the office, it raises a presumption that he in- 
tends to waive his right to the money and claim his interest in the land. 
Dawkins vy. Dawkins, 283. 


. A judgment which allows a surety on the bond of a purchaser of land ata 


judicial sale, who has paid the purchase money, to be subrogated to the 
rights of the purchaser, and have title made to himself, is irregular, un- 
less it appears that there was notice given to the parties to be affected by 
it. /bid. 


. Where, under such circumstances, the Court below ordered the judgment 


to be set aside and title made to the heirs of the original purchaser, held 
to be error, unless such heirs shall pay into Court the amount paid by the 
sureties. bid. 


. Although a judgment to sell land be irregular, yet it may be rendered valid 


by the parties interested receiving the fund raised by such judgment, 
Lbid. 


. Under the former practice, if an action was brought on a joint coutract, 


and the plaiutiff took judgment against a part only of those liable 
thereon, there could be no recovery in a subsequent suit against those 
omitted ; but it was different where, as in tort, the liability was several. 
Rufty v. Claywell, 306. 
By $187, of The Code, all contracts are several in legal effect, although 
joint in form, bid. 


11. Where a judgment was obtained against two members of a firm, and more 


than three years after the cause of action accrued, but within three years 
after obtaining such judgment, the creditor issued a notice, under $223 of 
The Code, to another member of the firm who was vot served in the action 
in which the judgment was obtained, to show cause why he should not be 
bound by the judgment, to which the statute of limitation was pleaded ; 
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It was held, that issuing such notice is the beginning of a new suit; that 
the action is open to every defence which could have been set up if there 
had been no previous recovery against the other partners, and is barred 
by the statute. Jbdid. 

Under the Code system, an execution which is issued after the death of 
the judgmeut debtor, although it bears teste before his death, confers no 
authority on the sheriff to sell, and a sale thereunder is void ; but before 
the Code of Civil Procedure was adopted, a sale under such an execution 
would have been valid. Sawyers v. Sawyers, 321. 

Liens on real property are now governed by the docketing of the judgment, 
and not by the issuing of process to enforce it. Ibid. 


. When an execution is issued on an undocketed judgment, or one which 


has lost its lien on real estate by the lapse of time, it is a lien on both real 
and personal property from its levy. bid. 


. Where a judgment debtor dies, the creditor cannot enforce the judgment 


by execution, but must collect his debt in the regular course of the ad- 
ministration of the estate. / bid. 


. The provision in the Code of Civil Procedure, furnishing a remedy for en- 


forcing the lien in case the administrator unreasonably delays settling the 
estate, has not been brought forward in The Code J bid. 


. A judgment by default final is irregular in an action on an open account for 


goods sold and delivered, where there is no express contract alleged in 
the complaint, but the plaintiffs only seek to recover on the implied con- 
tract the reasonable value of their goods. In such case, the judgment 
should be by default and inquiry. Witt v. Long, 388. 


. A judgment by default final can only be reudered when the complaint is 


verified. bid. 

Justices of the peace cannot set aside a judgment and grant a new trial, 
Guano Co, v. Bridgers, 439. 

Justices of the peace have power to rehear cases decided by them, when 
mistake, surprise or excusable negligence is shown, and the application is 
made in ten days after the date of the judgment. After the lapse of that 
time, they cannot rehear their judgments for such cause, bid. 


. A court has power to set aside and vacate a consent judgment for fraud or 


surprise, but it cannot alter or correct it, except with the consent of all 
the parties affected by it. Aerchner v. McEachern, 447. 

In order to set aside a consent decree, on the ground that there has been a 
mutual mistake in the terms in which it was entered, it must appear that 
there was a common intention and understanding which fails to find ex- 
pression in the decree. bid. 


. Where an action has been determined by a final judgment, a new action, 


and not a motion in the cause, is the proper method to attack the judg- 
ment for fraud. Fowler vy. Poor, 466. 


. Where the object is to set aside a judgment for irregularity, although the 


action has been determined and a final judgment rendered, a motion in 
the cause and not a new action the proper manner of proceeding. Jbid. 
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. Where a petition to sell lands for assets was filed, aud service made on the in- 
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fant defendants but no guardian ad litem was appoiuted uutil after the or- 
der of sale, when one was appointed who was represented by the attorney 
of the plaintiff, who was also the purchaser of the land, and came in and 
consented to the order of sale; J/ was held, that the irregularity was not 
such as rendered the judgment void, and was cured by the statute. The 
Code, §387. J bid. 


. A purchaser at a judicial sale need ouly see that the Court has jurisdiction, 


and that the judgment authorizes the sale. /bid. 


. If a judgment and sale be fraudulent and liable to be set aside as to the 


purchaser, an innocent party buying from such fraudulent purchaser, gets 
a good title. bid. 


. A judgment in a criminal action is not vacated by av appeal until the stat- 


utory requirements with respect to the perfecting of the appeal are com- 
plied with, and it is the duty of the Court to enforce the judgment. The 
Code, $935. State v. Bennett, 503. 


. A judgment regularly entered at one term of the Court cannot be set aside 


at a subsequent term, except in cases of surprise, mistake or excusable 
neglect. The Code, $§274 and 1202. Ibid 


. When the Court sentences a defendant to a term of imprisonment, it can- 


not also adjudge that he may be confined in the work house of the county, 
after the term of imprisonment has elapsed, until he pay the costs of the 
trial. The statute leaves the disposition of persons imprisoned for the 
non-payment of costs to the discretion of the county commissioners. 
State v. Norwood, 578. 


A writ of habeas corpus will not be issued when it appears on the face of 
the petition that the petitioner is detained by virtue of the final judgment 
of a court of competent jurisdiction. Ju re Brittain, 587. 


. The Court has power, during a term, to recail, correct, or modify an un- 


executed judgment, in a criminal, as well as in a civil case. bid. 


JUDGMENT LIEN: 


In a proceeding under §$318, 324, C. C. P., to subject the lands of a de- 
ceased debtor to sale to satisfy a judgment lien thereon, the vendees in 
an alleged fraudulent conveyance made by the judgment debtor before 
the attachment of the lien, are not necessary or proper parties ; and if 
they have been joined as defendants, the plaintiff may be permitted at 
any time to enter a non-suit, or nol. pros. as to them, notwithstanding 
they may have tiled answers asserting counter-claims and asking for affir- 
mative relief. Lee v. Eure, 5. 


Under the Code system, an execution which is issued after the death of the 
judgment debtor, although it bears teste before his death, confers no au- 
thority on the sheriff to sell, and a sale thereunder is void ; but before the 
Code of Civil Procedure was adopted, a sale under such an execution 
would have been valid. Sawyers v. Sawyers, 321. 


Liens on real property are now governed by the docketing of the judgment, 
and not by the issuing of process to enforce it. bid. 
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4. When an execution is issued on an undocketed judgment, or one which has 
lost its lien on real estate by the lapse of time, it is alien on both real and 
personal property from its levy. Jbid. 

5. Where a judgment debtor dies, the creditor cannot enforce the judgment 
by execution, but must collect his debt iu the regular course of the ad- 
ministration of the estate. J bid. 

6. The provision in the Code of Ciyil Procedure, furnishing a remedy for en- 
forcing the lien in case the administrator unreasonably delays settling 
the estate, has not been brought forward in The Code. Jbid. 


2) 


. Where an execution is levied on land before the expiration of the judg- 
ment lien, but the sale does not take place until after the expiration of 
of such lien, the levy does not extend the lien to the sale so as to defeat 
a purchaser or prior encumbrancer whose right attached during the ex- 
istence of the lien, but before the levy. Spicer v. Gambill, 378. 

8. If an execution issue more than ten years after the date of the docketing 
of the judgment, a sale of both real and personal property under it is 
valid, but in such case it is only a lien from the levy on both real and 
personal property. J bid. 

9, A sale under an execution which is a lien on all the debtor’s property, vests 

in the purchaser only the interest of the debtor at the time the judgment 

lien attaches, and if the debtor has no interest subject tu sale under exe- 

cution, the purchaser gets nothing. Bristol v. Hallyburton, 384. 


JURISDICTION—OF THE CLERK : 

1. The clerk has no power to order a sale of land for partition where one of 
the parties interested is tenant by the curtesy and objects to the sale. 
Bragg v. Lyon, 151. 

2. Nor has he power to direct an actual partition as to some of the shares, and 
a sale and partition as to others, Jbid. 

3. The Clerks of the Superior Courts have no equitable jurisdiction in respect 
to partition, except that which is specially conferred by the statute. 
Ibid. 


JURISDICTION—SU PERIOR COURTS : 

1, The advisory jurisdiction of the courts in respect to the construction of 
wills and trusts is limited to those cases where it is necessary for the 
present action of the Court, aud upon which it may enter a decree, or 
direction in the nature of a decree; but it will never be exercised to give 
an abstract opinion. Little v. Thorne, 69. 

2. The only exception to this rule is where, the Court having properly ac- 
quired jurisdiction of the case, a question of construction incidentally 
arises, and it is necessary to the determination of the cause to consider it. 
LT bid, 

3. The Courts have no power to order a sale of land for partition where one 
of the parties interested is a tenant by the curtesy and objects to the sale. 
Bragy v. Lyon, 151. 
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. When the Supreme Court remands a case, because the record is imperfect, 
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the Superior Court has the power to make any proper order in the cause. 
Spence v, Tapscott, 250. 


. Where, upon such remanding, his Honor in the Court below ordered an 


appeal boud to be filed to perfect the same appeal, it was held not to be 
error. bid. 


. Where au appeal has been dismissed and a judgment for costs entered 


against the appellant and the sureties on his appeal bond, if another ap- 
peal is taken, a new bond must be filed. bid. 


. Where, after appeal taken, the appellant neglects to bave a transcript 


docketed in the Supreme Court, the Superior Court may, upon proper 
notice, adjudge that the appeal has been abandoned, and proceed in the 
cause as if no appeal had been taken. Avery v. Pritchard, 266. 


. While the Supreme Court may take notice of an appeal as soon as it 1s 


perfected in the Court below, for the purpose of bringing it up, it is not 
properly pending in the Supreme Court until it has been docketed. 
Ibid. 


. Where av appellant neglects to prosecute bis appeal, the appellee may 


either move to docket and dismiss under the rule, or he may proceed with 
the action in the Superior Court. bid. 

Where an act of Congress contains no provision in reference to the exer- 
cise of jurisdiction in enforcing a penalty provided by the act, the State 
Courts have jurisdiction of an action to enforce such penalty. Morgan 
v. The Bank, 352. 

Congress has the power to deprive the State Courts of jurisdiction of ac- 
tion brought to enforce a right arising under an act of Congress, and this 
may be done by implication as well as by express provision. / bid. 

Prior to the act of Congress of 1882, only the United States Circuit and 
Districts Courts, and the State, County or Municipal Courts in the county 
where a National Bank was located, had jurisdiction of an action to re- 
cover the penalty for taking usurious interest imposed by $5198 of the 
Revised Statutes of the United States. Since the act of 1882, any State 
Court has jurisdiction to which jurisdiction would have attached, had the 
action been against a State bank. Jbid. 

Where, prior to the act of 1882, an action was brought against a Natioval 
Bauk for charging usurious interest, in the Superior Court of the county 
in which the plaintiff resided, instead of in that in which the defendant 
was located, the objection to the jurisdiction must be taken before plead- 
ing to the merits, or the defect is waived. bid. 

In order for a special proceeding to get before the Judge of a Superior 
Court, on a question of law, there must be an appeal from some judgment 
of the clerk. Taylor v. Bostic, 415. 


. The Court bas power, during a term, to recall, correct or modify an unex- 


ecuted judgment, in a criminal, as well as in a civil ease. Jn re Brittain, 
587. 
Where a prisoner was sentenced to twelve months imprisonment, and dur- 
ing the same term at which the punishment was inflicted, and after eight 
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days of the time had expired, the Court changed the punishment to six 
mouths imprisonment ; /¢ was held, that the Court had power to so decrease 
the punishment, and the prisover could not complain. Jbid. 

7. In such case, the time for which the convict is to be imprisoned begins 
from the day when he first went to jail, and so in this case the six months 
must be shortened by the eight days. Ibid. 


— 
-~ 


18. Where upon an appeal, the Supreme Court held that no offence was charged 
in the bill, by inadvertently overlooking the statute creating the offence, 
it is proper for the Superior Court to again try the defendant. State v. 
W hitener, 590. 

19. The Legislature bas power to provide that the Superior Courts shall not 
entertain jurisdiction of the prosecutions therein depending, and to direct 
that all such prosecutions shall be quashed. State v. Littlefield, 614. 


20. Where two Courts have concurrent jurisdiction of certain crimes, and the 
Legislature enacts that one of these Courts should bave exclusive juris- 
diction thereof, it is error to quash an indictment for ove of these crimes 
pending in the Courts deprived of the jurisdiction when the act is passed. 
T bid. 


JURISDICTION—SU PREME COURT: 

1. The Supreme Court is established by and derives its jurisdiction from the 
Constitution ; and in these respects, as well as that of its methods of pro- 
cedure, it is not subject to legislative control. Constitution, Art. 1V, 888 
and 12. Rencher vy. Andevson, 105. 


2. While the Supreme Court has jurisdiction, on appeal, to determine what 
constitutes ‘‘ mistake, inadvertence, surprise or excusable neglect,’’ under 
$274 of The Code, it has no authority to review or interfere with exercise 
of the discretion vested in the Judge of the Superior Court by that sec- 
tion, in refusing to set aside judgments. Beck vy. Bellamy, 129. 

3. The Supreme Court only bas jurisdiction to pass on claims agaiust the State, 
when questions of law are involved. If the claim only involves questions 
of fact, the Legislature is the proper place to get redress. Reeves v. The 
State, 257. 

4. Where, in a suit instituted in the late Court of Equity, and transferred to 
the Superior Court docket under the provisions of the Code of Civil Pro- 
cedure, the parties agreed that the Judge should find the facts, and that 
he should examine witnesses orally, and only the substance of the oral 
evidence was sent up with the record ; /t was held, that the right to have 
the findings of fact reviewed by the Supreme Court was waived. Runnion 
v. Ramsay, 410. 

5. Where parties agree to a particular mode of trial, they are bound by it. 
1 bid. 

6. The Supreme Court cau only review and pass on issues of fact in certain 
cases, and theu only when the evidence ov which the finding in the Court 
below was based, is set out fully and at large in the record. J bid. 


~ 


. A party cannot lose the right to appeal by an agreement that the judgment 
of the Court below shall be final, and that neither party will appeal there- 
from. bid, 
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JURY: 
1. When on the trial of an indictment, a juror is challenged for cause, triers 
are vow dispeused with, and the Judge determines the facts, and the legal 
sufticiency of the challenge ; and the finding of the facts by the Judge is 

not reviewable in this Court. State v. Kilgore, 533. 

2. When a juror, challenged by the defence, says he has formed and expressed 
the opinion that the prisoner is guilty, but stated further that his mind 
was fair and unbiassed, and that he could hear the evidence and render a 
verdict without being in any degree influenced by what he had heard or 
said ; Held, that he was a competent juror. bid. 

3. The only qualification required of jurors summoned under a special writ of 
venire Jacias, is that they shall be freeholders of the county wherein the 
trial is had. It is no cause of challenge that such juror has served on the 
jury within two years, or has not paid his taxes for the preceding year. 
Tbid 

4. Upon the trial of a criminal action it is competent to show that the defend- 
ant, with a view to prevent a verdict of guilty, had attempted to bribe one 
of the jurors, Slate v. Case, 545. 





. Where a defendant is indicted for distinct felonies in different bills, which 
the trial Judge allows to be consolidated, the defendant is entitled to the 
same number of peremptory challenges to the jury, as if he had been tried 
separately on each bill. State v. McNeill, 552. 


ue 


6. A challenge to a juror for cause must be made in apt time. It is too late 
after the juror has been accepted by the prisoner, and has served on the 
trial. State v. Lambert, 618. 

. When the incompetency of the juror is not discovered until after the ver- 
dict, itis matter of discretion for the Judge whether he will grant a new 
trial or not; his refusal to do so is not reviewable. Jbid. 


~ 


JUSTICES OF THE PEACE: 

1. Justices of the peace have power to rehear cases decided by them, when 
mistake, surprise or excusable negligence is shown, and the application 
is made in ten days after the date of the judgment, After the lapse of 
that time, they cannot rehear their judgments for such cause. Guano 
Company v. Bridgers, 439. 

2. A new trial cannot be allowed iu « justice’s court. bid. 

3. Where a defendant relied on the assurance of a justice of the peace, that 
his cause would not be tried, after which the justice rendered a judgment 
against him in his absence; Held, the remedy is by an appeal or a recor- 
dari as a substitute therefor, and not by a motion to set aside the judg- 
ment. J bid. 

LANDLORD AND TENANT: 

1. A lien is the right to have a demand satisfied out of the property of another. 
T higpen v. Leigh, 47. 

2. Every agreement between the owner of lands with a cropper for their cu! 
tivation, is a special and entire contract; if the cropper abandons it be- 
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fore completion he cannot recover for a partial performance, and his in- 
terest becomes vested in the landlord, divested of any lien which may have 
attached to it, for agricultural advances, while it was the property of the 
cropper. bid. 

3. Every person who makes advancements of agricultural supplies to a ten- 
ant or cropper, does so with notice of the rights of the landlord, and the 
risks of the tenant or cropper abandoning, or otherwise violating his con- 
tract. bid. 

4, It was not error to charge the jury that if the tenant leased the premises at 
tive dollars per month and had held over for several months, paying the 
same rent without any new agreement, he was a tenant from month 
to month, and entitled to fourteen days’ notice to quit. Branton vy, 
O’ Briant, 99. 

5. Where a statute declared it criminal in a tenant during his term, to wil- 
fully and unlawfully injure or damage the leased house, aud a tenant re- 
moved from a leased house certain window sashes which he had placed in 
them, under a claim that they belonged to him; Jt was held, that it did 
not come under the meaning of the statute. State v. Whitener, 590. 


6. It is intimated that an awaygoing tenant has the right to remove fixture 
put on the premises by himself for his own convenience. bid. 


LARCENY : 

1. At common law, larceny cannot be committed of thiugs which are a part 
of the freehcld at the time they are taken, but by statute in this State, 
any vegetable or other product, cultivated for food or market, growing, 
standing or remaining ungathered in any field, is the subject of larceny. 
State v. Thompson, 537. 

2. An indictment under this statute which fails to charge that the article 
alleged to be stolen, was cultivated for food or market, is fatally defec- 
tive. bid. 

3. Where the defendant is charged in four separate indictments with larceny, 
the Court may treat them, as if the several offences charged had been 
embraced in one indictment, containing diflerent counts. Such consoli- 
dation, however, should only be allowed in cases where the presiding 
Judge is satisfied that the ends of justice require it, and the Solicitor 
should be foreed to elect on which bill he asks for a conviction, before 
the defendant is required to give his evidence. State v. McNeill, 552. 


LEGACY : 

1. A specific legacy is a bequest of personal property so designated and iden- 
tified that, that particular thing, and no other in its stead, can pass tothe 
legatee. Starbuck vy. Starbuck, 183. 

2. A specific legacy is adeemed, when in the lifetime of the testator, the prop- 
erty bequeathed is lost, destroyed, disposed of, or so changed that it can- 
not be identified when the will goes into effect. J bid. 

3. Where a will provided “that A. G, should have her support out of the 
land ;”’ Jt was held, under the circumstance of the will, not to be a charge 
















ou the corpus of the land, but only the right to receive a support out of 
the rents and profits. Gray v. West, 442. 





LICENSE: 


A drummer is not protected from the pevalty imposed by the statute against 
persons selling goods without license, unless he shall be in the actual pos- 
session of the license at the time that he makes the sale. State v. Smith, 
516. 


1. A lien is the right to have a demand satistied out of the property of another. 
Thigpen v. Leigh, 4:7. 

2. Everv agreement between the owner of lands with a cropper for their cul- 
tivation, is a special and entire contract ; if the cropper abandons it before 
completion be cannot recover for a partial performance, and bis interest 
becomes vested in the landlord, divested of any lien which may have 
attached to it, for agricultural advances, while it was the property of the 
cropper. bid, 


3. Every persou who makes advancements of agricultural supplies to a tenant 
or cropper, does so with notice of the rights of the landlord, and the risks 
of the tenant or cropper abandoning, or otherwise violating his contract. 
1 bid. 


4. Where the agreement to advance agricultural supplies is confined to a sin- 
gle transaction and to the delivery of articles or money, to be used in 
making the crop, it is immaterial which act is done first—the delivery of 
the supplies or the reduction of the agreement to writing—if both acts are 
dove at the same time and in execution of the contract. Reese v. Cole, 87. 


Y 


As it has been held that the registration of the agreement is not essential to 
the validity of the lien, as between the parties thereto, whether a compliance 
with the other requirements contained iu the statute is necessary, as be- 
tween the parties. (Quere? Ibid. 


LIQUOR: 
1, A statute forbidding the sale of liquors within two miles of a certain local- 
ity, is a public local statute. State v. Chambers, 600. 


2. Where a statute makes an act indictable upon the happening of a contin- 
gency, the indictment must show that the contingency has happened. 
So, where an act made it indictable to sell liquor within two miles of a 
certain place, but the act was not to go into operation until an election 
was held, an indictment under the act must set out that such election has 
taken place. bid. 


LOCAL ASSESSMENTS: 

1. Local assessments upon property for its peculiar and special benefit do not 
fall within the restraint on taxation in Art. V, $3, of the Constitution, but 
the principle of uniformity governs both. Busbee v. Commissioners, 143. 
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2. Local assessments are burdens imposed upon land for the benefit of the 
property to be benefited, while taxes are personal burdens imposed upon 
and for the benefit of. all alike. /did. 

3. A tax for the support of schools is not a “local assessment.’’ Barksdale v, 
Commissioners, 472. 


MALICIOUS PROSECUTION : 
In an action for having the defendant arrested maliciously and without prob- 
able cause, the complaint should allege that the action in which the arrest 
was made has been terminated. Johnson vy. Finch, 205. 


MANDAMUS: 
The Court has no power, with or without amendment, to convert an action 
brought for the purpose of obtaining an injunction, into one for a man- 
damus. MeNair v. Commissioners, 364. 


MANSLAUGHTER: 

1. Where one engaged in an unlawful and dangerous sport kills another by 
accident, it is manslaughter. State v. Vines, 493. 

2. If the sport were lawful and not dangerous, it would be homicide by mis- 
adventure. Jbid. 

3. The test of responsibility depends upon whether the conduct of the accused 
was unlawful, or, not being so, was so grossly careless or violent, as nec- 
essarily to imply moral turpitude. bid. 

4. The opinion of an eye witness as to whether the fatal blow was accidental 
or not, is not competent. That isa fact for the jury to determine upon 
the consideration of all the circumstances connected with the homicide. 
T bid. 

5. Where two conspire to kill or inflict grave bodily injury on a third person, 
and in cerrying out this purpose, one of them fires a pistol at such person, 
who immediately pursues them and kills the one who did not fire the pis- 
tol, itis manslaughter. State v. Gaskins, 547. 


MARK : 
An instrument executed by the mark of the party to be charged is binding 
when proved. State v. Byrd, 624. 


MARRIAGE LICENSE: 

1. A register of deeds is only required to make reasonable inquiry whether 
there is any legal impediment to a marriage before issuing the license. 
Bowles vy. Cochrane, 398. 

2. Where a man of good character applied io the register for a license, and 
produced a written statement that the female was over eighteen years 
old, and stated that such was the fact; Held, that the register had made 
such inquiry as was required of him, and was not liable for the penalty. 
Tbid. 








704 


MARRIED WOMEN : 
1. 


3. 


INDEX. 





A deed which conveys the estate of a married woman must be proved or 
acknowledged as to both husband and wife, before the private exam- 
ination of the married woman is made, otherwise the deed will be inop- 
erative to divest her estate. Southerland v. Hunter, 310; Ferguson vy. 
Kinsland, 337. 


. The provisions of $1256 of The Code, which provides that the deed must 


be proven and acknowledged as to both husband and wife, before it can 
operate to convey the wife’s land, is not in conflict with the constitu- 
tional provision which secures to the wife ber entire estate, notwith- 
standing her coverture. §1826 of The Code, only has reference to execu- 
tory contracts, but does not apply to conveyances or executed contracts, 
Tbid. 


A deed for a seme covert’s land, admitted to registration upon an improper 
and invalid probate, does not create an equitable estate in the grantee, 
for it is not, in law, the contract of the seme in any respect, until prop- 
erly acknowledged and the private examination properly taken. bid. 


. Where a seme covert executed a deed for her land without the joinder of 


her husband, who, however, at the time of the execution of the deed, 
executed a separate paper giving his consent to the execution of the deed 
by his wife, but this paper was not proved or registered until after the 
deed from the wife; Held, tbat the deed was invalid and did not convey 
the land to the grantee. Ferguson v. Kinsland, 337. 


. The doctrine of presumptive fraud arising from fiduciary relations, applies 


to contracts between husband and wife. Norfleet v. Hawkins, 392. 


. In the application of this doctrine to the execution of a power by a feme 


covert. in favor of her husband, there is a distinction between a power ap- 
pendant and a power simply collateral. In the former case, there is a 
presumption of fraud, but not in the latter. bid. 


MORTGAGE: 


1. 


2. 


P. borrowed from C. $5,000, to be paid at the expiration of five years, and 
bearing interest at 8 per cent., payable semi-annually. He executed 
his bond for the principal sum, and at the same time ten other bonds 
representing in amounts and dates of maturity the successive instal- 
ments of interest. It was provided in the principal bond that a fail- 
ure to pay any one of the interest bonds when due, should make the prin- 
cipal demandable eo instanti. These bonds were further secured by mort- 
gage, and default having been made in the payment of one of the interest 
bonds, the lands were sold, and a controversy having arisen between C. 
and junior mortgagees as to the application of the proceeds; Jt was held, 
that the contract was not usurious, nor were the interest bonds in the 
nature of a penalty, but being a provision for the prompt payment and 
convenient collection of the interest, the moment the priucipal sum and 
accrued interest were satisfied, the remaining bonds were discharged. 
Moore v. Cameron, 51. 


A trustee or mortgagee, whether for old or new debts, is a purchaser for a 
valuable consideration, within the provisions of the 13th and 27th Eliza- 
beth. Brem v. Lockhart, 191. 
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3. Deeds in trust and mortgages are, as between the parties thereto, when 


4. 


ou 


~) 


10. 


11. 


12, 


13. 


14. 


registered, effectual from their delivery. bid. 


Where a mortgagor brought an action agaiust the mortgagee for foreclo- 
sure and an account of the balance due on the secured debt, and of the 
rents and profits received by the mortgagee while in possession, which 
the latter resisted, but it was ascertained that there was still a balance 
due the mortgagee, and a decree was made directing the land to be sold, 
if the said balance was not paid withiv a time prescribed; Held, 1. That 
the plaintiffs were entitled to recover their costs of the action; 2. That 
if the plaintiffs failed to pay, and thereby made a sale necessary, the costs 
thereof should be deducted from the proceeds of sale. Bruner v. Thread- 
gill, 255. 


. Where, after reaching majority, an infant executes & mortgage to the sure- 


ties ov a vote executed by him during his infancy, to indemnify them, it 
is a ratitication of the debt, and the plea of infancy will vot avail. Long 
v. Miller, 227. 


. Where oue surety makes a payment on a note after the bar of the statute 


bas arisen, it does not revive the debt against the co-sureties. /bid. 


. Where property is conveyed to sureties to indemnify them on account of 


their suretyship, the creditor may pursue the property in their hands and 
force them to apply it in satisfaction of the debt, although the personal 
remedy against them is barred by the statute of limitation. bid. 


. Where a mortgage or deed of trust is registered upon a proper probate, it 


is notice to all the world, of the existence of the mortgage, of its contents, 
and of the nature and extent of the charge created by it. Jjames vy. Gai- 
ther, 358, 


. When a party is put upon inquiry, he is presumed to have notice of every 


fact and circumstance which a proper examination would enable him to 
tind out. Jbdid. 

Where a mortgage was executed by a debtor to indemnify his surety, but 
who had not paid the debt ; Held, to be notice to a purchaser after its regis- 
tration, of the right in equity of the creditor to subject the land to the 
payment of his debt. bid. 


This right of the creditor is not lost, although the personal remedy against 
the surety is barred by the statute ; or if the surety has never been dam- 
nitied and is insolvent. Jbid. 

The debt due the creditor supplies the consideration to support the equity. 
I bid. 

In such case, as soon as the deed of indemnity is executed, the equitable 
right of the creditor attaches, aud it is not in the power of the surety to 
put it beyond his reach. J bid. 

An equity of redemption cannot be sold under execution issued on a judg- 
ment rendered for the mortgage debt. Simpson vy. Simpson, 373. 


49 
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MOTION IN THE CAUSE: 

1. The remedy against a judgment procured by the fraudulent collusion of 
opposing counsel, is by av. independent action to impeach the judgment, 
and not by motion in the cause. Beck v. Bellamy, 129; Fowler v. Poor, 466. 

2. Where the object is to set aside a judgment for irregularity, although the 
action has been determined and a final judgment rendered, a motion in 
the cause and not a vew action is the proper manner of proceeding. Fow- 
ler v. Poor 466. 


MUNICIPAL CORPORATIONS: 

1. Towns and cities are required to base their levies upon the assessments 
made for State and county purposes. Covington v. Rockingham, 134. 

2. A tax list made up by one who is not a member of the taxing body, but 
who acts under its direction and as its agent, is not thereby made invalid. 
1 bid. . 

3. Remedy for errors in imposing taxes should be first sought by application 
to the taxing body, upon whom ample powers are conferred for this pur- 
pose. Jbid. 

4. The collection of proper revenues for the support of municipal corpora- 
tions will never be interfered with by injunction for mere irregularities, 
particularly where the irregularities are the result of the negligence of 
the tax-payer. bid. 


MURDER: ; 
1. Where one engaged in an unlawful and dangerous sport kills another by 
accident, it is manslaughter. State v. Vines, 493. 


iS) 


. If the sport were lawful and not dangerous, it would be homicide by mis- 

adventure. Jbdid. 

3. The test of responsibility depends upou whether the conduct of the ac- 
cused was unlawful, or, not being so, was so grossly careless or violent as 
necessarily to imply moral turpitude. bid. 

4. The opinion of an eye witness as to whether the fatal blow was accidental 

or not, is not competent. That is a fact for the jury to determine upon the 

consideration of all the circumstances conuected with the homicide. bid. 


5. To render the act of killing excusable, on the ground of self-defence, the 
prisoner should have reasonable ground to apprehend, and should actually 
apprehend, that his life is in danger or that deceased is about to do him 
some great bodily harm ; but it is for the jury, and not for the prisoner, 
to judge of the reasonableness of such apprehension. State v. Rogers, 523. 

6. Where two conspire to kill or inflict grave bodily injury on a third person, 

and in carrying out this purpose, one of them fires a pistol at such person, 

who immediately pursues them and kills the one who did not fire the pis- 

tol, itis manslaughter. State v. Gaskins, 547. 


~? 


. When the killing is proved, malice is always presumed, and it is incumbent 
on the prisoner to show the matter in extenuation, unless it is brought out 
in the testimony offered by the State. State v. Lambert, 618. 
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Evidence is not admissible to show that a third party bad malice toward 
the deceased, a motive to take his life, opportunity to do so, and had 
threatened to do so. Jbid. 


NATIONAL BANKS: 
1. 


Prior to the Act of Congress of 1882, only the United States Circuit and 
District Courts, and the State, County or Municipal Courts in the county 
where a National Bank was located, had jurisdiction of av action to re- 
cover the penalty for taking usurious interest imposed by §5198 of the 
Revised Statutes of the United States. Since the Act of 1882, any State 
Court bas jurisdiction to which jurisdiction would bave attached, had the 
action been against a State bank. Morgan v. The Bank, 352. 


. Where, prior to the Act of 1882, an action was brought against a National 


Bank for charging usurious interest, in the Superior Court of the county 
in which the plaintiff resided, instead of in that in which the defendant 
was located, the objection to the jurisdiction must be taken before plead- 
ing to the merits, or the defect is waived. Jbid. 


. The objection that the averments in the complaint are so vague and uncer- 


tain that no judgment can be rendered on it, comes too late after an an- 
swer bas been filed denying the allegations. bid. 


. Where a complaint in an action for usury specified the privcipal sum con- 


stituting the original debt, and the dates and amounts of the usurious 
payments of interest, it is sufficiently definite, as it furnishes the defend- 
aut with all the information necessary to make his defence. bid. 


. Where on the trial below, the defendant’s counsel alleged that there was a 


variance, but made no answer when asked by the Court if be had been 
misled thereby ; Held, such variance, if any, is thereby rendered immate- 
rial. Jbid. 


. In an action against a National Bavk for usury the complaint need not 


negative that there are no State banks of issue which by law are allowed to 
charge more than eight per cent. bid. 


NEGLIGENCE: 
1. 


The rule of law in regard to the degree of care which an adult must exer- 
cise before he can recover damages for injuries resulting from the negli- 
gence of another, is different from those in respect to infants of tender 
years. The former is required to employ that care and attention for his 
own safety which is ordinarily exercised by persons of intelligence ; the 
latter is held to such care and prudence as is usual among children of his 
age and capacity. Murray v. Railroad Company, 92. 

Where the plaintiff, an infant of eight years of age, in disobedience of the 
commands of his mother aud the warnings of defendant's agents and ser- 
vants, and, unobserved by the engineer, jumped upon a “shifting” en- 
gine about to move, took a position where he could not be seen by those 
in charge and operating the engine, and remained there until becoming 
alarmed at the speed he attempted to jump off and received severe inju- 
ries; Jt was held, that he was not entitled to recover though no whistle 
was blown or other signal given. /bid. 
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3. Partners are individually responsible for the negligence of the servants and 
agents of the partnership, and when one of the partners does an act in the 
course of the partnership business, he is.considered in this respect, as the 
agent of the partnership, and the other partners are liable, even if they 
did not assent to the act. Mode vy. Penland, 292. 

4. It is not negligence, if a conductor requires a fireman, who is competent 
for that purpose, to work the engine while shifting cars at a depot, in the 
absence of the engine man. Brazil v. R. R. Co., 313. 


5. In such case, whether or not there is negligence, depends upon whether the 
fireman is competent to do such work. bid. 

6. Where a man of good character applies to the register of deeds for a mar- 
riage license, and produced to the register a written statement giving the 
age of the female at over 18 years, and the person producing the state- 
ment said it was true; Held, the register was not negligent in issuing the 
license without further inquiry. Bowles v. Cochrane, 398. 


NEGOTIABLE INSTRUMENTS: 

1. A bond or sealed note is in its inception a deed, and although transferable 
as a negotiable instrument under the statute, the quality of negotiability 
does not attach to it until it is endorsed, Until endorsement, it remains 
to all intent a bond at common law. Spence vy. Ross, 246. 


2, The assignee of a promissory note or bill of exchange endorsed before ma- 
turity, takes it free from all equities and defences it may be subject to in 
the hands of the payee; but the assignee of a non-negotiable instrument, 
even before maturity, takes it subject to all equities or counter-claims 
existing between the original parties at the time of the assignment. 
[ bid. 

3. Bonds or sealed notes, not being negotiable until after endorsement, are 
ou the same footing with non-negotiable instruments and bills of exchange 
and promissory notes transferred after maturity. bid. 

4. Where a bond payable to A. B. or bearer, was transferred for value by A. 
B. to the plaintiff without endorsement and before maturity ; Jt was held, 

subject in the hands of the plaintiff to any equities and defences which 
existed between the original parties at the time of the transfer. Jbid. 

. The only change in the law effected by $177 of The Code, is to allow the 
action to be brought in the name of the transferee, but it does not pre- 
vent the obligor from setting up any defence which existed at the time 
of, or before notice of the assignment, and which would have been avail- 
able against the obligee. bid. 


ou 


NEW TRIAL: 
1. The exercise of the discretion conferred upon the Judge who presided at 
the trial to grant or refuse a new trial for newly discovered evidence, is 
not the subject of review on appeal. Munden v. Casey, 97. 
2. The Supreme Court will not entertain a motion for new trial for newly dis- 
covered evidence which is merely cumulative and obtained since the ap- 
peal. Ibid. 
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3. A vew trial can be granted only at the term at which the trial was had. 
Beck vy. Bellamy, 129. 

4. The power of the Courts to set aside judgments on the ground of “ sur- 
prise, inadvertence, mistake, or excusable neglect,”’ is confined to those 
cases specifically mentioued iv the statute, and does not embrace such as 
necessarily follow the verdict, and the vacating of which, without disturb- 
ing the verdict, would be of no advantage to the party. bid. 

5. A new trial for newly discovered evidence will be granted only, when, (1), 
the newly discovered witness will probably testify as alleged; (2), when 
such evidence is material ; (3), when it is probably true; (4), when the 
party has used due diligence in discovering it; and (5), when it is not 
merely cumulative. Dupree v. Insurance Company, 27. 

6. The Court has power, after the evidence is closed, to refuse to allow a wit- 
ness to correct his testimony before the jury, and to retain the matter to 
be heard on a motion for a new trial, if the correction be material. Green- 
lee v. Greenlee, 278. 

. A new trial cannot be allowed in a justice’s court. Guano Company v. 
Bridgers, 439. 

8. A judgment in a criminal action is not vacated by an appeal until the stat- 
utory requirements with respect to the perfecting of the appeal are com- 
plied with, and it is the duty of the Court to enforce the judgment. The 
Code, $935. State v. Bennett, 503. 

. A judgment regularly evutered at one term of the Court cannot be set aside 
at a subsequent term, except in cases of surprise, mistake or excusable 
neglect, The Code, $$274 and 1202, Ibid 

10. Where a party has Jost his appeai by the conduct of bis adversary, his rem- 

edy is by the writ of certiorari, to bring the case to the appellate Court, 
and not by a motion for a new trial. bid. 

11, The Court has the power to set aside the verdict of guilty when it is against 

the weight of evidence, or when there is no evidence. Stale vy. Atkinson, 
519. 

12. If the evidence produced is so slight and inconclusive as that in no view 
of it, ought the jury reasonably to find a verdict of guilty, then there is 
no evidence which should be submitted to them. bid. 

When the incompetency of the juror is not discovered until after the ver- 
dict, itis matter of discretion for the Judge whether he wil] grant a new 
trial or not; his refusal to do so is not reviewable. State v. Lambert, 618. 


v=) 
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NEWLY DISCOVERED EVIDENCE: 
1, The exercise of the discretion conferred upon the trial Judge to grant or 
refuse a new trial for newly discovered evidence, is not subject of review. 
Munden v Casey, 97. 


2. The Supreme Court will not entertain a motion for a new trial for newly 
discovered evidence which is merely cumulative, and obtained since the 
appeal. bid. 

3. A new trial for newly discovered evidence will be granted only, when (1) 
the newly discovered witness will probably testify as alleged ; (2) when 
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such evidence is material; (3) when it is probably true; (4) when the 
party has used due diligence in discovering it, and (5) when it is not 
merely cumulative. Dupree v. Ins, Co., 237. 

4. The evidence alleged to be newly discovered, was known to one member 
of a firm, which firm were the agents of the applicant for a new trial, but 
he had retired from tbe firm before the action was begun. It was known 
to the other members of such firm that the retiring member was 
priucipally conversant with the transaction out of which the litigation 
arose, but they did not consult with him about it; Held, that the party 
had not used due diligence, and the application was refused. /bid. 


NONSUIT: 

1. Where iv a proceeding under C, C. P., §§318, 324, a judgment creditor 
makes an alleged fraudulent donee a party, he may at any time enter a 
nonsuit or xol, pros. as to him, although such defendant has pleaded a 
counter-claim aud asked affirmative relief. Lee v. Eure, 5. 


2. The plaiutiff may, at any time before the defendant has pleaded a counter- 
claim, submit to a nonsuit, and withdraw his suit. Bank vy. Stewart, 402. 


NOTICE: 


1. Ordinarily, all parties to an action are presumed to have notice of all orders 
made therein, but this rule does not apply to an action pending before 
1868, and which has never been transferred to the new docket. Dawkins 
v. Dawkins, 283. 


2. Where a mortgage or deed of trust is registered upon a proper probate, it 
is notice to all the world of the existence of the mortgage, of its contents, 
and of the nature and extent of the charge created by it. james v. Gai- 
ther, 358. 

3. When a party is put upon inquiry, he is presumed to have notice of every 
fact and circumstance which a proper examination would enable him to 
find out, Jbid. 


4. Where a mortgage was executed by a debtor to indemnify his surety, but 
who had uot paid the debt; Held, to be notice to a purchaser after its 
registration, of the right iu equity of the creditor, to subject the land to 
the payment of bis debt. / bid. 


. Where the title to the land was in a seme covert who married in 1846, when 
under age, and she and ber husband executed a bond to convey the land 
after she became of age, to a party from whom the defendant derived 
title by mesne conveyances, which bond was never registered, and the de- 
fendant had no actual notice of avy defect iv his title, which he believed 
to be good; Held, that the doctrine of constructive notice from registra- 
tion did not apply to such party, and that he was entitled to compensation 
under the act—The Code, §473—for permanent improvements made by 
him on the land. Justice v. Baxter, 405. 


6. Where a contract with a railroad company provided that it might be termi- 
nated by a written notice for thirty days to be signed by a person desig- 


ur 
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nated in the contract ; Jt was held, that the agent giving the notice had 
the power to recall it before the expiration of the thirty days. Patrick v. 
Railroad Company, 422. 

7. It seems, that au ageut to give notice of the intention of ove party to a con- 
tract to end it, cannot withdraw the notice so as to continue the contract, 
after it has ceased to be operative. bid. 

8. In an action for damages for a breach of a contract, which could have been 
terminated by a notice, and a notice was given, but withdrawn before 
the contract was annulled ; Held, that it is proper to allege in the com- 
plaint that no notice was given. Jbdid. 


NOTICE TO QUIT: 

It was not error to charge the jury that, if the tenant leased the premises at 
five dollars per month and bad held over for several months, paying the 
same rent without any new agreement, he was a tenant from month to 
month, and entitled to fourteeu days’ notice to quit. Branton vy. O’ Bri- 
ant, 99. 


NUISANCE: 
A jail is a pubhe necessity, and is not a nuisance, per se, though by its erec- 
tion and management property and residences in its vicinity may be ren- 
dered less valuable and comfortable. Burwell v. The Com’rs, 73. 


OFFICIAL BOND: 

1. A demand is necessary before bringing an action upon the bond of a clerk 
for moneys, pavable to private individuals, received by color of his office, 
and the statute of limitations will not begin to run in bis favor until after 
such demand is made. Furman vy. Timberlake, 66. 


2. If he has converted the money no demand is necessary, and the statute 
begins to run in bis favor from the time of the conversion. bid. 


3. If the moneys are public moneys, it is his duty to pay them over at once 
to the proper authorities, and his failure to do so is a breach of his bond, 
and an action may be commenced withcut demand. In such case the 
statute begius to run from the date of the receipt of the moneys. /bdid. 


OPINION : 

1. The opinion of a witness, although not an expert, founded upon observa- 
tion of the character of a person, is competent evidence of the condition 
of the mind of that person. MacRae v. Malloy, 154. 

2. The opinion of an eye witness as to whether the fatal blow was accidental 
or not, is not competent. That is a fact for the jury to determine upon 
the consideration of all the circumstances connected with the homicide. 
State v. Vines, 493. 


PAR DELICTUM: 


Where parties are ix pari delicto, and one obtains an advantage over the other, 
courts of equity will not grant relief; but it is otherwise when they are 
not equally in fault. Wright v. Cain, 296. 











INDEX. 


PARTIES: 


1. Ina proceeding under C. C. P., $$318, 324, to subject the lands of a de- 
ceased judgment debtor to sale to satisfy the judgment lien, the vendees 
in an alleged fraudulent conveyance made by the judgment debtor, are 
not necessary parties. Lee v. Eure, 5. 


. A defect of parties apparent on the face of the complaint must be taken 
advantage of by demurrer; when itis not so apparent, it should be averred 
in the answer; and if it is not presented in ove or the other of these 
methods it will be deemed to have been waived. Lunn v. Shermer, 164. 


is 


3. A bond or sealed note is in its inception a deed, and although transferable 
as a negotiable instrument under the statute, the quality of negotiability 
does not attach to it until it is endorsed, Until endorsement, it remains 
to all intent a bond at common law. Spence v. Ross, 246. 

4. The only change in the law effected by $177 of The Code, is to allow the 
action to be brought in the name of the transferee, but it does not pre- 
vent the obligor from setting up any defence which existed at the time 
of, or before notice of the assignment, and which would have been avail- 
able against the obligee. bid. 


5. Where a tevant in common disposes of his interest in the common prop- 
erty, pending litigation in regard to it, his heirs are not necessary parties 
to such litigatiou. Dawkins v. Dawkins, 283. 


6. All torts are joint and several, and where one partner commits a tort in the 
prosecution of the partnership business, the injured partner may, at his 
election, sue all the partners, or any one or more of them. Mode v. Pen- 
land, 292. 


. Creditors are not proper parties to a proceedivg brought by an administra- 
tor against the next of kin of his intestate for a settlement of the estate. 
Carleton v. Byers, 302. 


8. Creditors are proper parties to a special proceeding brought by a legatee or 
distributee against an executor or administrator for an account and settle- 
ment of the estate, for, in such case, the legatee or distributee has a right 
to have an account taken, to ascertaiv the balance, after providing for all 
the debts. J bid. 


~) 


PARTITION : 


1. The Courts have no power to order a sale of land for partition where one of 
the parties interested is tenant by the curtesy and objects to the sale. 
Bragg v. Lyon, 151. 

2. Nor have they power to direct an actual partition as to some of the shares, 
and a sale and partition of the remainder. bid. 

3. The Clerks of the Superior Courts have no equity jurisdiction in respect 
to partition, except that which is specially conferred by statute. bid. 

4, Where three commissioners are appointed to partition land, as prescribed 

by §1892 of The Code, the action of any two them is valid. Thompson v. 

Shemwell, 222. 
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5. Where, in anaction to recover land, the defence was a mistake made by the 
commissioners appointed to make partition, the Court properly charged 
the jury that they must determine what the commissioners, as a body, 
and not what one of them intended Jbid. 

6. Even although tevanuts in common in making partition, execute to each 
other quit-claim deeds, there is an implied warranty between them that 
each will make good to the others any loss sustained by an eviction under 
a superior title. Huntley v. Cline,, 458. 

7. Where a sum is charged ov the share of one tenant in common for owelty 
of partition, be may set up as a counter-claim any damage he may have 
sustained by having been evicted from a part of his shure in the land by 
a superior title, in an action to enforce the charge against him, bid. 


PARTNERSHIP: 

1. What constitutes a copartnership is matter of law, and a participation in 
profits and losses of a business in which persous jointly engage is the 
ordinary test. Jones vy. Call, 170. 

2. Partners are individually responsible for the negligence of the servauts aud 
agents of the partnership, and when one of the partners does an act in 
the course of the partnership business, he is cousidered in this respect, as 
the agent of the partuership, and the other partners are liable, even if 
they did not assent to the act. Mode v. Penland, 292. 

3. Where one partner dies, the surviving partner has the right, and it is his 
duty, to settle up the partnership affairs. It is not a devastavit in the 
administrator of a deceased partner to fail to call on the surviving part- 
ver, in the absence of evidence that a loss befell the estate on that ac 
count, Worthy v. Brower, 344. 


4. In the absence of evidence to the contrary, each partner is presumed to be 
equally interested in the joint business. / bid. 
PAYMENT: 


1, A debtor owing several debts has the right to apply a payment made by 
him to any of such debts, but this right must be exercised when the 
money is paid, otherwise the right to make the application devolves on 
the creditor. Long v. Miller, 233. 

2. Where the administrator of a creditor drew an order on two of the sureties 
to a promissory note, and credited the amount of such order on the note, 
which order was paid by one of the sureties; Jt was held, that this was a 
payment on the note and prevented the bar of the statute of limitation as 
to the surety making the payment ; Held Jurther, that the inteution of the 
debtor, uncommunicated to the administrator, to apply the payment to 
another debt, cannot ailect the application. / bid, 


3. Where the administrator of a creditor draws an order on a debtor to pay a 
certain sum, which will be credited on a certain debt, the debtor has no 
right, without the consent of the administiator, to alter the order so as to 
make the payment on another debt, and if he pays the order, it will be 
applied in law to the debt. designated by the drawer in the order. Jbid. 


50 
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PEACE WARRANT: 

1. Anappeal does not lie to the Superior Court from the action of a justice of 
the peace requiring a party brought before him on a peace warrant, to 
give bond to keep the peace. It is suggested, that in a proper case the 
action of the justice might be reviewed by a certiorari or habeas corpus, 
State v; Lyon, 575. 

2. Where a justice bound a party over to keep the peace, and on appeal to 
the Superior Court, the order of the justice was reversed, and the prose- 
cutors ordered to pay the costs, Who appealed to the Supreme Court ; Jf 

was held, to be erroneous. J bid. 


PENALTY CREATED BY CONGRESS : 

1. Where an act of Congress contains no provision in reference to the exer- 
cise of jurisdiction in enforcing a penalty provided by the act, the State 
Courts have jurisdiction of an action to enforce such penalty. Morgan 
v. The Bank, 352. 

2. Congress has the power to deprive the State Courts of jurisdiction of ac- 
tion brought to enforce a right arising under an act of Congress, and this 
may be done by implication as well as by express provision. / bid. 

3. Prior to the act of 1882, only the United States Circuit and District 
Courts, or the State, County or Municipal Courts in the county where 
a National Bank is located, had jurisdiction of an action to recover 
the penalty for taking usurious interest imposed by $5198 of the Re- 
vised Statutes of the United States. Since the act of 1882, any State 
Court has jurisdiction to which jurisdiction would have attached, bad the 
action been against a State bank. bid. 


PERJURY: 

1. On the trial of an indictment for perjury, several witnesses testified to the 
fact of the defendant having given evidence as a witness on the trial 
wherein the perjury was alleged, but none of them stated that they saw 
or heard the oath administered, nor were they particularly examined on 
this point ; another witness, however, swore that he ‘‘ was present when 
the defendant was sworn,’’ and that ‘‘he swore,’’ &c.; Held, the adminis- 
tration of an oath is an essential element in the crime of perjury. State 
v. Glisson, 506. 

2. That it was not error to refuse an instruction to the jury that there was no 
evidence of an oath having been administered. bid. 


- 


3. Under the maxim omnia presumuntur rita esse acta, it might reasonably be 
inferred that the oath had been duly administered. bid, 


4. Several assignments of perjury may be contained in one count of the in- 

dietment, and all the several particulars in which the prisoner swore 

- falsely may be embraced in one count, and proof of the falsity of any one 
will sustain the count. State v. Bordeaux, 560, 

5. Where an indictment for perjury charged that the false oath was taken at 

one term of a court in a trial between A. and B., and the records of that 

Court showed that at that term there was no trial between these parties, 
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but the record showed that at a term other than the one alleged in the 
indictment there was such a trial, and the Judge allowed this record to 
be introduced ; Jt was held, to be error, and that variance was fatal, State 
y. Lewis, 581. 


PETITION TO REHEAR: 

1. The rule, stated so frequently in uumerous recent cases, in respect to the 
rehearing of causes is approved. University v. Harrison, 34. 

2. A petition to rehear should net be presented unless the Court bas over- 
looked some material point, or some direct authority in the first opinion, 
and the rule is reiterated, that the Court will vot, on petition to rehear, 
re-examine the same authorities and the same course of reasoning, in or- 
der to reverse their judgment. Dupree v. Insurance Company, 237. 


PLEA IN ABATEMENT: 

1. If a defendant wishes to take advantage of the fact that less than twelve 
grand jurors concurred in finding the bill by which he is charged, be must 
bring forward such matter by a plea in abatement, and prove the truth of 
his plea by evidence. State v. McNeill, 552. 

2. Objections to a record for alleged defects can only be taken by a motion to 
quash, a plea in abatement, a demurrer, or a motion in arrest of judg- 
ment. Whenever the objection requires proof to support it, it must be 
taken by a motion to quash or a plea in abatement, which must be filed 
upon the arraignment, and before pleading in bar. State vy. Bordeauc, 560. 


PLEADING : 

1. The present system of pleading permits but does not compe the joinder of 
separate causes of actions arising out of ** tue same transaction, or trans- 
action connected with the same subject of action.”’ The Code, $267. 
Gregory v. Hobbs, 1, 

2. Where in a proceeding under C. C. P., $8318, 324, a judgment creditor 
makes the alleged fraudulent donee a party, he may at any time enter a 
nonsuit or vol, pros, as to him, although such defendant bas pleaded a 
counter-claim, and asked affirmative relief. Lee v. Eure, 5. 


3. The plea of *‘ discharge in bankruptcy,”’ being a personal defence to be 
set up by the debtor or his representative, may be withdrawn at any time. 
T bid. 

4. The defendant may set up asa counter-claim, any claim in bis favor, arising 
out of the transaction set out in the complaint whether it be tort or con- 
tract, but not a tort unconnected with the transaction. bid. 


5. In an action for slander it is material only to aver iu the complaint that the 
slanderous words were spoken of the plaintiff; the facts which point 
them and convey to the hearer the sense in which they are used, are mat- 
ters of proof before the jury. The Code, $265. Wozelka vy. Hettrick, 10. 

6. Causes of action distinctly legal and causes of action purely equitable may 

be united in one complaint, if they have reference to the same subject 

matter, and arise out of the same transaction. It is not necessary, how- 

ever, that they should be so united. Lumber Co. vy. Wallace, 22. 
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Where, in an action to recover land, the plaintiff applied for and obtained 
an injunction against the cutting and removing timber by the defendant, 
and the latter in his answer denied the plaintiff’s titie, averred title in 
himself, and alleged that the plaiutiff was cutting and carrying away tim- 
ber which was of peculiar value for manufacturing purposes; Jt was held, 
that the defendants’ answer raised a counter-claim proper for the consid- 
eration of the Court. bid. 

It is not now necessary, in an applicatiou for an injunction to enjoin a tres- 
pass on land, to allege the insolvency of the defendant when the trespass 
is continuous in its vature, or is the cutting and destruction of timber 


trees. Ibid. 


. Under the present system of practice, there being but one form of action, 


it is the ofice of the complaint to set forth the facts upon which the plain- 
tiff’s riyht to relief is based, and if they are adjudged sutflicient the Court 
will direct the appropriate remedy. Moore v. Cameron, 51. 

While the Courts have the diseretion, they should not cucourage the prac- 
tice of permitting pleadings to be filed at periods subsequent to the term, 
when in the regular course of the action they should have been filed, as it 
is calculated to produce delay, confusion and dissatisfaction. Dempsey v. 

thodes, 120. 

In an action for the recovery of real property, the defendant, upon filing the 
affidavit and certiticate of counsel, prescribed in the proviso in $237 of 
The Code, is entitled as a matter of right, to answer, and the Court has no 
discretion in the premises ; and whether even a formal order is necessary ? 


(guwere’ Ibid. 


2. An equitable counter-claim may be asserted in an auswer to a complaint 


containing a purely legal cause of action, and if not denied by reply or 
demurrer in apt time, the defendant is entitled to judgment for such 
relief as the facts therein set forth may warrant, though it be not the re- 
lief he demands. The Code, $$244, 249, 268. bid. 


3. Where one advances money to pay the balance on purchase of land for an- 


other and takes title to himself, he and those who claim under him hold 
the legal title in trust for the original vendee ; and when these facts suffi- 
ciently appear from the pleadings or proofs, the Court will administer the 
appropriate remedy, though it may not be in response to the specific 
prayer for relief. The Code, $245. bid. 

It is a settled rule of law, that an injunction will not be granted to restrain 
the collection of a tax, a portion of which is legal and a portion illega’, 
until the applicant has paid that which is legal—(if it can be separated 
and distinguished from the illegal); and the complaint must point out 
what part is valid and what invalid, so that the Court may discriminate 
between them. Covington v. Rockingham, 134. 

Where a party to a special coutract is prevented by the other party from 
performing his part, he may bring bis action upon a quantum meruit, 
Jones v. Call, 170. 

Where, in an action to recover laud, at the appearance term, an order was 
made, allowing the defendant ninety days within which to file answer and 
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bond, and no answer or bond was filed within that time, but at the trial 
term av answer and order allowing the defendant to defend without bond 
was found among the files, the Court adjudged that there was no answer, 
and gave judgment for the plaintiff, and at a subsequent term a motion 
was made to vacate the judgment, which was denied; /t was held, the 
rule that the failure of counsel to file pleadings in apt time will entitle the 
client to have relief on the ground of excusable neglect, is not without 
exceptions; and the fact that there existed among the members of the 
bar, an understanding that leave to file pleadings after appearance term 
and during vacation, should extend to the next term, is not sufficient ex- 
cusable neglect to authorize the Court to vacate the judgment and allow 
defendant to plead, particularly as no application was made at the trial 
term to be then allowed to file answer. 


In an action for having the defendant arrested maliciously and witbout 
probable cause, the complaint should allege that the action in which the 
arrest was made has beeu terminated. Johnson v. Finch, 205. 

Where it appears in the complaint that a cause of action is alleged, al- 
though imperfectly and defectively, the defect is waived unless poiuted 
out by demurrer. J bid. 


. Where the facts set out in the complaint fail to show any cause of action, 


the objection cau be taken at any time, and no averments in the answer 
will cure it, for a plaintiff cannot abandon the allegations of the com- 
plaint, and rely upon the facts as set out in the answer. bid. 


. Where the facts stated in the complaint do not whoily fail to state a cause 


of action, but some material allegation is omitted, and the answer sets 
out facts from which the Court can see that a sufficient cause of action 
appears in the record to warrant the judgment, the defect in the com- 
plaint is aided by the answer. Jbid. 
An amendment in order to insert omitted allegations, may be allowed even 
after a demurrer to the complaint for the defect has been sustained, 
Ibid. 


. Bounds or sealed notes, not being negotiable until after endorsement, are on 


the same footing with non-negotiable instruments and bills of exchange 
and promissory notes transferred after maturity. Spewce v. Ross, 246. 

Where a bond payable to A. B., or bearer, was transferred for value by A. 
B, to the plaintiff without endorsement and before maturity ; Jt was held, 
subject in the hands of the plaintiff to any equities and defences which 
existed between the original parties at the time of the transfer. bid. 

The new system of pleading in its whole structure and scope, looks to a 
trial of causes upou their merits, and discountenances objections which 
may be removed. Halstead vy, Mullen, 252. 


. Objection to a defective statement of a cause of action must be taken advan- 


tage of by demurrer or will be deemed to be waived, while a statement of 
« defective cause of action may be taken advantage of at any time by mo- 
tion to dismiss. Jhbid. 


26. In an action on a note given for the price of land, it is not necessary to 
allege in the complaint that the plaintiff has a good title, or that he bas 
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tendered a deed to the defendant for the land. In such action these are 


matters of defence only. Toms v. Fite, 274. 


. Where an action was brought against a National Bank for charging usu- 


rious interest, in the Superior Court of the county in which the plaintiff 
resided, instead of in that in which the defendant was located, the objec- 
tion to the jurisdiction must be taken before pleading to the merits, or the 
defect is waived. Morgan v. The Bank, 352. 


. The objection that the averments in the complaint are so vague and uucer- 


tain that no judgment can be rendered on it, comes too late after an an- 
swer has been filed denying the allegations. bid. 


. Where a complaint in an action for usury specified the privcipal sum con- 


stituting the original debt, and the dates and amounts of the usurious 
payments of interest, it is sufficiently definite, as it furnishes the defend- 
ant with all the information necessary to make his defence. bid. 

In an action against a National Bank for usury the complaint need not 
negative that there are no State banks of issue which by law are allowed to 
charge more than eight per cent. bid. 

A plaintiff is entitled to such relief as the facts stated in his complaint, 
will admit, although he misconceives the manver in which it may be af- 
forded. Patrick v. Railroad Company, 422. 


. A variance is not material unless it has misled the adverse party. bid. 


. In an action for damages for a breach of a contract, which could have 


been terminated by a notice, and a notice was given, but withdrawn before 
the contract was annulled; Held, tbat it is proper to allege in the com- 
plaint that no notice was given. Jbid. 


. Where in an action on an instrument in writing, the answer denies the alle- 


gations of the complaiut, and for further defence to the action pleads 
matters in avoidance, it is error for the Court below to disregard the de- 
nials and adjudge that the answer admits the instrument. Reed vy. Reed, 
462. 


. A defendant can plead several defences, even though they be inconsistent. 
id. 


POSSESSION : 


Where a party having equitable title to land, remains in possession, no pre- 


sumption can arise of abandonment of his equity. Thornburg v. Masten, 
258. 


POWER OF SALE: 


Where a power of sale in a will, is conferred on two executors, one of 


whom dies, the power can be executed by the survivor. Simpson y. Simp- 
son, 373. 


2. In the execution of a power, a consideration necessary. Vorfleet v. Haw- 


kins, 392. 


3. There is no contract between the donee of the power and the appointee; 


the latter takes the estate as if it had been conveyed directly to him from 
the donor. Jbid. 
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4. In the application of the doctrine of presumption of fraud to the execution 
of a power by a married woman, in favor of her husband, there is a dis- 
tinction between a power appendaut and a power collateral. The former 
is where the execution of the power affects some interest or estate of 
the donee ; the latter is a mere naked power, which does not affect his 
interest, but enables him to create an estate independent of his own. 
T bid. _ 


5. Where there is a contract between the parties, or a Jeme covert, in the exe- 
cution of a power in favor of her husband, affects some estate or interest 
of her own, there is presumption of law that the transaction is fraudulent, 
and the burden of showing that it is fair and conscientious is on him who 
seeks to support it. But when the transaction is the execution of a mere 
naked power, the law raises no presumption of fraud, but it is a question 
of fact to be decided by the jury upon the facts and circumstances of each 
case. TL bid. 


PRAYER FOR INSTRUCTIONS: 

The objection that the proof offered in support of a cause of action is insuf- 
ticient to warrant the jury in finding a verdict therein, should be taken at 
the close of the testimony by asking instructions to that effect ; and if 
such objection is not then taken, but the case is allowed to go to the jury, 
the Court will not disturb the verdict, if there was any evidence tending 
to support it. Lawrence v. Hester, 79. 


PRESUMPTION : 

1. Where a party having an equitable title to land, remains in possession, no 
presumption can arise of abandonment of his equity. Thornburg v. Mas- 
ten, 258. 

2. Ordinarily, all parties to an action are presumed to have notice of all orders 
made therein, but this rule does not apply to an action pending before 
1868, and which has never been transferred to the new docket. Dawkins 
v. Dawkins, 283. 


PRIVATE EXAMINATION: 


1. A deed which conveys the estate of 3 married woman must be proved or 
acknowledged as to both husband and wife, before the private examina- 
tion of the married woman is made, otherwise the deed will be inopera- 
tive to divest her estate. Southerland vy. Hunter, 310; Ferguson vy. Kins- 
land, 337. 

2. The provisions of $1256 of The Code, which provides that the deed must 
be proven and acknowledged as to both husband aud wife, before it can 
operate to convey the wife’s land, is not in conflict with the constitutional 
provision which secures to the wife her entire estate, notwithstanding her 
coverture, §1826 of The Code, only has reference to executory contracts, 
but does not apply to conveyances or executed contracts, Zbid. 


3. A deed for a feme corert’s land, admitted to registration upon an improper 
and invalid probate, does not create an equitable estate in the grantee, 
for it is not, in law, the contract of the seme in any respect, until properly 
acknowledged and the private examination properly taken. bid. 








PRIVATE STATUTES: 
1. Private statutes are such as relate to or concern a particular person, or 
some thing in which individuals or classes of persons are interested in a 
way peculiar to themselves, and not common to the entire community. 
Public statutes are such as affect the public at large, whether they apply 

to the whole State or only to a locality in it. State v. Chambers, 600. 


2. A statute may be local without being a private one. J bid. 


3. A statuie forbidding the sale of liquors in two miles of a certain court- 
house, is a public local statute. J bid. 


PRIVILEGE OF COUNSEL: 

1. Where there is an abuse of privilege by counsel in the address to the jury, 
the Court may either stop the counsel, or caution the jury in the charge 
not to be iufluenced by the improper argument. Greenlee v. Greenlee, 278. 

2. Where there is an abuse of privilege by counsel in addressing the jury, it 
is cured by the Court at the time correcting it, and it is not error if the 
presiding Judge does not advert to it iv his charge. State v. Kilgore, 533. 

3. Even if counsel make improper arguments to the jury, it cannot be as- 
sigued as error, unless the attention of the Judge was called to it at the 
time. Slate y. Lewis, 581. 


PROBATE : 

1, A deed which conveys the estate of a married woman, must be proved or 
acknowledged as to both husband and wife, before the private examination 
of the married woman is made ; otherwise the deed will be inoperative to 
divest her estate. Southerland vy. Hunter, 310; Ferguson vy, Kinsland, 337. 

2. The provisions of $1256 of The Code, which provides that the deed must 
be proven and acknowledged as to both husband and wife, before it can 
operate to convey the wife’s land, is notin conflict with the constitutional 
provision which secures to a wife her entire estate, notwithstanding her 
coverture. §1826 of The Code, only has reference to executory contracts, 
but dees not apply to conveyances or executed contracts. J bdid. 

3. A deed for a seme covert’s land, admitted to registration on an improper 
aud invalid probate, does not create an equitable estate in the grantee 
Ibid. 

4. Where the maker and both subscribing witnesses to a deed are dead, proof 
of the handwriting of one of the witnesses is sullicient to authorize the 
probate and registration of the deed. Simpson vy. Sunpson, 373. 


PROCESSIONING : 
Where a processioner and five freeholders were proceeding to establish dis- 
puted lines, under §1928 of The Code, when the parties agreed that the 
freeholders be constituted arbitrators to settle the dispute in all things, 

their award to be final, and entered as the judgment of the Court, and 

three of the freeholders signed and tiled a paper dividing the disputed 

lands, and the costs between the parties; Jt was held, 1. This action could 
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uot be upheld as a report of freeholders under the Processioning Act, as 
it did not appear that the freehulders were sworn, and did not contain 
the boundaries of the lands, the names of the claimants, and was wanting 
in other essential requirements under the statute ; 2. It could not be en- 
forced as an award, only three of the arbitrators having concurred in it; 
3. Where a reference is made to several persons, the agreement of all is 
necessary to an award, unless it is expressly agreed that a less may make 
it; 4. Arbitrators have an implied authority to determine the question of 
the cost of cause submitted to them. Oakley vy. Anderson, 108, 


PROMISSORY NOTE: 

The assignee of a promissory, note or bill of exchange endorsed before ma- 
turity, takes it free from all equities and defences it may be subject to in 
the hands of the payee; but the assignee of a non-negotiable instrument, 
even before maturity, takes it subject to all equities or counter-claims 
existing between the original parties at the time of the assignment, 
Spence v. Ross, 246. 

PUBLIC OFEICERS: ' 
1. An injunction will pot be granted to restrain or supervise the exercise of 
the discretion conferred by law upou public officers in the discharge of 

their duties. Burwell vy. The Commissioners, 73. 


2. When the Constitution imposes a duty and provides means for its execu- 
tion which prove to be inadequate, all that can be required of tbe officer 
charged with the duty is to exhaust the means thus provided. Barksdale 


Vv. Commissioners, 472. 


PUBLIC STATUTES: 

1. Private statutes are such as relate to or concern a particular person, or 
something in which individuals or classes of persons are interested ina way 
peculiar to themselves, and not common to the entire community. Pub- 
lic statutes are such as aflect the public at large, whether they apply to | 
the whole State or only to a locality in it. State v. Chambers, 600. 


2. A statute may be local without being a private one. Ibid. 

3. Public local statutes are not repealed by The Code, if not brought forward 
init. bid. 

4. A statute forbidding the sale of liquors within two miles of a certain lo- 
cality, is a public-local statute. bid. 


PUBLICATION : 

1. Where a summons which is to be personally served, is ordered to be issued by 
the Court, it is not the duty of the Clerk to issue it until it is demauded 
by the plaintiff ; but when service is ordered to be made by publication, after 
the expenses are paid by the plaintiff, it is the duty of the Clerk to 
obey the order, and make the publication, Peuniman vy. Daniel, 332. 


ay | 
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2. So, where an order of publication was made, but by an oversight iu the Clerk 

it was not done, and the defendant moved to dismiss the action on the 
ground that there was « discontinuance: /t was held, that the Judge had 
the power to allow the publication to be made, returnable to a future term 
of the Court. / bid. 


PUNISHMENT: 

1. A Court has ne authority to imprison a convict elsewhere than in the county 
jail, nor can it delegate to the county commissioners, power to change the 
punishment imposed by the Court to imprisonment in the workhouse of 
the county. Stale v. Norwood, 578. 

2. When the Court sentences a defendant to a term of imprisonment, it ean- 
not also adjudge that he be confined in the workhouse of the county, after 
the term of his imprisonment has elapsed, until be pay the costs of the 
trial. bid. 

3. The Court has power, during a term, to recall, correct, or modify an unex- 
ecuted judgment, in a criminal, as well as ina civil case. Jn ve Brittain, 
587. 

4. Where a prisoner was sentenced to twelve months imprisonment, and dur- 
ing the same term at which the punishment was inflicted, and after eight 
days of the time had expired, the Court changed the punishment to six 
mouths imprisonment; Ji was held, that the Court had power to so de- 
crease the punishment, and the prisoner could not complain. bid. 

5. In such case, the time for which the convict is to be imprisoned begius 
from the day when he first went to jail, and so in this case the six months 
must be shortened by the eight days. bid. 


PURCHASER: 
1, A trustee or mortgagee, whether for oid or new debts, is a purchaser for a 
valuable consideration, within the provisions of the 13th and 27th Eliza- 
beth. Brem v. Lockhart, 191. 
2. A purchaser at a judicial sale need only see that that the Court has juris- 
diction, and that the judgment authorizes the sale. Fowler v. Toor, 466. 
3. If a judgment and sale be fraudulent and liable to be set aside as to the 
purebaser, an innocent party buying from such fraudulent purchaser, 
gets a good title. / bid. 


QUASHING INDICTMENT: 

1. A motion to quash should be made on arraignment and before pleading ; 
it will never be entertained after verdict. State vy, Barbee, 498. 

2. When different felonies of the same nature are embraced in different counts 
in the same bill, the presiding Judge may, in his discretion, either quash 
the bill, or compel the Solicitor to elect on which count he will proceed. 
State v. McNeill, 552. 

3. A second indictment for the same offence, is, in effect, a new count to the 
first indictment. J bid. 
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4. When the Solicitor elects to proceed on one count in an indictment, it is 
equivalent to a verdict of not guilty on the other counts. Jbid. 

5, Objections to a record for alleged defects can only be taken by a motion 
to quash, a plea iv abatement, a demurrer, or a motion in arrest of 
judgment. Whenever the objection requires proof to support it, it must 
be taken by a motion to quash or a plea in abatement, which must be filed 
upon the arraigument, and before pleading in bar. Stale vy. Bordeaux, 560, 


6, Ifthe defect appears on the face of the record, it must be taken by demurrer, 
or motion in arrest of judgment. If by demurrer, it must be filed before 
the pleain bar. Jbid. 


7. The Legislature has power to provide that the Superior Courts shall uot 
entertain jurisdiction of the prosecutions therein depending, and to 
direct that all such prosecutions shall be quashed. Slate y. Littlefield, 614. 


8. Where two courts have concurrent jurisdiction of certain crimes and tbe 
Leyislature enacts that one of these courts should have exclusive juris- 
diction thereof, it is error to quash an indictment for one of these crimes 
pending in the courts deprived of the jurisdiction when the act is passed. 
T bid. 


RAPE: 
1. The fact that the prosecutrix in an indictment for an assault with intent to 
rape is a lewd woman, only goes to her credit. State v. Long, 542. 


2. If the prosecutrix consented to have connection with the prisoner upon 
certain terms, which the defendant refused, and attempted by force to 
carnally know her without her consent, he is guilty of rape if he sue- 
ceeds, aud of an assault with intent to commit rape, if he does not sue- 
ceed. Lbid. 

3. The prisoner set up as a defence that he was under fourteen years of age 
when the alleged offence was committed. Upon this point there was 
conflict of evidence; Held, Ist, that the burthen of proof as to his age was 
ou the prisoner; 2nd, that it was competent for the jury to look at the 
prisoner, and draw reasonable iuferences as to his age from his appear- 
ance and growth. State v, MeNair, 628. 


RATIFICATION : 
Where, after reaching majority, an infaut executes a mortgage to the sureties 
on a note executed by him during his infancy to indemnify them, it is a 


ratification of the debt, and the plea of infancy will vot avail, Long vy. 
Miller, 227. 


RECEIVER: 


1. Where, in an action to recover land, the plaintiff applied for and obtained 
an injunction against the cutting and removing timber by the defendant, 
and the latter in his answer denied the plaintiff's title, averred title in 
himself, and alleged that the plaintiff was cutting and carrying away tim- 
ber which was of peculiar value for manufacturing purposes ; /t was held, 
that the Court wouid require the plaintiffs to give bonds to answer the 
defendants in possible damages, and would also appoint a receiver who 
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should take and state accurate accounts of the timber cut and removed 

by the plaintiffs until the cause should be heard on its merits, notwith- 

standing the plaintiffs are solvent. Lumber Co. y. Wallace, 22. 

2. In certain respects, particularly with regard to the remedies by injunction 
and appointment of receivers, the powers of the Courts have been en- 
larged by the provisions of The Code, $$338 and 379. bid. 


RECONCILIATION : 
1. Where alimony is allotted to the wife in specitie property of the husband, 
the title to such property remains in him, and will revert, at the death of 
the wife, or upon a reconciliation, Taylor y. Taylor, 418. 
2. Alimony ceases upon a reconciliation, or the death of either party, and 
may be reduced or enlarged at any time in the discretion of the Court. 
lbid. 


RECORD : 

1. Objections to a record for alleged defects can only be taken by a motion to 
quash, a plea in abatement, a demurrer, or a motion in arrest of judg- 
ment. Whenever the objection requires proof. to support it, it must be 
taken by a motion to quash or a plea in abatement, which must be filed 
upon tbe arraigoment, and before pleading in bar. Stale v. Bordeauz, 60. 

2. If the defect appears on the face of the record, it must be taken by demur- 
rer, or motion in arrest of judgment. If by demurrer, it must be filed be- 
fore the plea in bar, Jbid. 

3. A motion in arrest of judgment lies for some matter appearing on the record 
or for some matter which ought to, but does not appear on the record. 
T bid. 

4. The Court has the power to amend a record so as to make it speak the 
truth, even after a motion in arrest of judgment, even if such alteration 
removes the grounds for the motion. /bid. 

5. Where a record states that the grand jury returned a bill into open Court, 
it is not competent, on a motion in arrest of judgment, to contradict the 
record by evidence aliunde, Ibid. 


6. When the record recites the selection of a grand jury and that an indict- 
meut is ‘‘ presented in manner and form following,”’ «c., it sufficiently 
shows that the grand jury were present in Court when the presentment 
was made. bid. 

7. The grand jury should be present in open Court when indictments are re- 
turned. Ibid. 

RECORDARI: 


Where a defendant relied on the assurance of a justice of the peace that his 
cause would not be tried, after which the justice rendered a judgment 
against him in his absence; Held, the remedy is by an appeal or a recordari 
as a substitute therefor, and not by a motion to set aside the judgment. 

Guano Company v. Bridgers, 439. 
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REFERENCE: 
1, Where, in a series of findings by a referee, some are proper, an exception 
to the whole will not be allowed. Worthy vy. Brower, 344. 


2. The allowance made to referees for their services, is entirely in the sound 
discretion of the Court, and is not reviewable upon appeal. Worthy v. 
Brower, 492. 


REFUNDING BONDS: 

Where an intestate was possessed of a large number of slaves at his death, and 
other real and personal property more than sufficient to pay all of his 
debts, and his administrator, who was oue of the next of kin, had the 
slaves divided amoung the distributees, but took no refurding bonds; Held, 
Ist, that this was technically a devastavit, although the creditors of the 
intestate bad a right to follow the property and subject it to their debts ; 
nd, that by the emancipation of the slaves by the Sovereign, the condi- 
tion of the refunding bonds, had any been taken, would have been ful- 
tilled, and therefor, that as the creditors have suffered no harm from the 
devastavit, they canvot recover therefor out of the administration bond. 
Worthy v. Brower, 344. 


REGISTER OF DEEDs: 

1. The Code, $$1814 and 1516, being in pari materia, are to be construed to- 
gether, and make it the duty of the register of deeds before issuiug a 
inarriage license to make reasvxable inquiry whether there is any legal im- 
pediment to the marriage of the parties, or whether either of them is un- 
der the age of eighteen vears and resides with her father, &c. Bowles v. 
Cochrane, 398. 

2. By such reasonable inquiry is meant such inquiry as renders it probable that 
no impediment to the marriage exists. bid. 


3. When a man of good character and reliable applied for the license, and 
produced to the register a written statement purporting to give the age of 
the female as over eighteen years, and also the name and residence of ber 
parents, and the person producing the statement said it was true, though 
no vame was signed to it; Held, that the register had made such inquiry 
as Was required of him, and was not liable for the pevalty., bid. 


REGISTRATION : 

1. As it has been held that the registration of the agreement is not essential 
to the validity of the lien, as between the parties thereto, whether a com- 
pliance with the other requirements contained in the statute is necessary, 
as between the parties; Quere?’ Reese vy. Cole, 87. 

2. The effect of the recent act requiring all conditional sales of personai prop- 
erty to be reduced to writing aud registered, is to render inoperative, as 
against creditors and purchasers for value, so much of the contract as 
reserves the title in the vendor unless and until the coutract is registered, 
Brem v. Lockhart, 191, 


3. Deeds in trust and mortgages are, as between the parties thereto, when 
registered, effectual from their delivery. / bid. 
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Registration is not merely for the purpose of dispensing with proof of the 
execution of the instrument, but like livery of seizin at common law, is 
a fundamental condition of the operation of the conveyances, and is an 
inseparable ivcident to the efficacy of the deed. Southerland v. Hunter, 
310; Ferguson v Kinslaud, 337. 


5. A deed for a seme covert’s land, admitted to registration upon an improper 


and invalid probate, does not create av equitable estate in the grantee, 
for it is not, in law, the contract of the seme in any respect, until properly 
acknowledged and the private examination properly taken. did. 


6. Where a mortgage or deed of trust is registered upon a proper probate, it 
is notice to all the world of the existence of the mortgage, of its contents, 
and of the nature and extent of the charge created by it. james v. Gai- 
ther, 358. 


. When a party is put upon inquiry, he is presumed to have notice of every 
fact and circumstance which a proper examination would enable him to 
find out. Jbid. 


8. Where a mortgage was executed by a debtor to indemnify bis surety, but 
who had not paid the debt; Held, to be notice to a purchaser after its 
registration, of the right in equity of the creditor, to subject the land to 
the payment of bis debt. / bid. 


= 


W bere the maker and both subscribing witnesses to a deed are dead, proof 
of the handwriting of one of the witnesses is suflicient to authorize its 
probate and registration. Simpson v. Simpson, 373. 


10. Where the title to the land was in a seme covert who married in 1846, when 
under age, and she aud ber husband executed a bond to convey the land 
after she became of age, to a party from whom the defendant derived 
title by mesne conveyances, which bond was never registered, and the de- 
fendant had vo actual notice of auy defect in his title, which he believed 
to be good ; Held, that the doctrine of constructive notice from registra- 
tion did not apply to such party, and that he was entitled to compensation 
under the act—The Code, $473—for permanent improvements made by 
him on the land. Justice v. Barter, 405. 


REMOVAL: 


The Court to which, on the removal of a cause, the transcript of the record 
is sent, is the sole judge whether the transcript is properly veritied by the 
seal of the Court from which it is sent, and all other Courts are bound by 
its decision. State vy. Lambert, 618, 


RENTS AND PROFITS: 


1. Although the statute bars a recovery of rents aud profits which have accrued 
more than three years before the bringing of the action. yet if the defend- 
ant sets up a Claim for betterments, the bar is removed and such rents and 
profits are available against the valuation for improvements, so far as is 
pecessary to extinguish such claim. Barker yv. Owen, 19S. 

2. Under the Code, $474, the proper inquiry for the jury on the question of 
damages is the annual value of the property, exclusive of the improve- 

ment put on it by the defendant and those under whom he claims. bid. 
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3. Where a will provided ‘that A. G. sbould have her support out of the 
land ;”’ Jt was held, under the circumstances of the will, not to be a charge 
on the corpus of the land, but only the right to receive a support out 
of the rents and profits.. Gray v. West, 442. 


RESCISSION : 

To eutille a party to relief on the ground of surprise, the circumstances must 
be such as demonstrate that he had no opportunity for suitable delibera- 
tion or consultation, aud that in consequence thereof Lhe was influenced 
to act in a hasty and improvident manner. McRae vy. Valloy, 154. 


REVENUE: 
1. The provisions of the Constitution requiring taxes to be uniform, apply to 


the levying and payment of taxes, and not to the distribution of the reve- 
nue arising therefrom. Holton vy. Commissioners, 430. 


2. Quwere’ Does a difference in the method of the puyment of taxes properly 
levied come within any inhibition of the Constitution. bid. 


ROADS: 


The Legislature passed an act authorizing a county to be divided into suitable 
road districts, but providing that po incorporated city or town should be 
embraced in such district. It further provided that a tax might be levied 
for road purposes on all the property in the county, including that situa- 
ted in cities and towrs, and that the revenue arising therefrom should 
be divided among the road districts, not according to the number 
of miles in such district, but according to the amount of work needed on 
such roads. It was further provided that any taxpayer might discharge 
his road tax by working on the roads within the district where the tax 
was charged. In an action by the resident of a city to restrain a collec- 
tion of the tax on his property; Jt was held, 1st, that the tax was uni- 
form ; 2nd, that the tax could be levied on the property situated in cities 
and towns; 3rd, that the taxpayer in the city could pay his tax by bis la- 
bor. Holton v. Commissioners, 430. 


RULES: 
1, The enforcement of paragraphs 6 and 7, §11, of Rule 2, in relation to the 
printing of records, is necessary to the administration of justice. Rencher 
v. Anderson, 105. 


2. Where the appellant does not appeal in forma pauperis ($553, The Code), 
the rule requiring the record to be printed will not be relaxed upon bis 
affidavit that he is unable to raise the money necessary to print. bid. 


3. While it is better and more convenient to have the record printed as soon 
as the case is docketed in the Supreme Court, and this practice is com- 
mended by the Court, yet it is a compliance with the rule if the record is 
printed when the case is called in its order for argument. Witt v. Long, 

4. Appellants should be careful to see that the rule is duly observed in respect 
to the parts of the record required to be printed, as it is intimated that a 
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mere colorable compliance will be treated as no compliance at all, and the 
appeal dismissed. Jbdid. 


SALE OF LAND FOR ASSETS: 


1. ln a proceeding to sell land for assets, under $$318, 324, C. C. P., the ven- 
dees in a fraudulent conveyance made by the debtor, are not necessary 
parties. Lee v. Eure, 5. 


2. These provisions of the C. C. P., not being brought forward in The Code, 
all creditors are now required to seek payment from the personal repre- 
sentative, who will apply the assets according to the respective priorities 
of the demands. bid. 

3. Ina proceeding to sell lands for assets the Court, in its discretion, may 
direct the sale of any portion thereof, and the order in which the sale 
shall be conducted. Tillett v. Aydlett, 15. 


4. Where a petition to sell lands for assets, was filed, and service made on the 
infant defendants, but no guardian ad@ litem was appointed until after the 
order of sale, when ove was appcinted who was represented by the attor- 
ney of the plaintiff, who was also the pnrchaser of the land, and came in 
and consented to the order of sale; Jt was held, that the irregularity was 
not such as rendered the judgment void, and was cured by the statute. 
The Code, $387. Fowler v. Poor, 466. 


SALES: 

1. One who being insolvent, induces another to sell him property on a credit, 
concealing the fact of his insolvency and having the intent not to pay, is 
guilty of fraud, and the vendor may, at his election, disaffirm the contract 
of sale, and recover the goods if no innocent person has acquired an in- 
ferest in them. Des Farges vy. Pugh, 31 

2. The fact of insolvency and its concealment, alone, are not sufficient to en- 
able the vendor to annul the contract; they must be coupled with the 
intent not to pay for the goods. J bid. 

8. The fraud may be practiced by signs, by silence, by words or by acts. It 
is sufficient if it was reasonably calculated to and did induce the seller to 
part with his property. bid. 

4. Fraud or deceit in the sale of personal property may be perpetrated either 
by false representations or by concealment of unsoundness. Lunn v. Sher- 
mer, 164. 

5. To constitute a good cause of action for false representations, three ele- 
ments must co-exist : (1) the falsity of the representation, (2) the knowl- 
edge of the maker of its falsity, and (3) that the false :epresentations in- 
duced the purchaser to buy. Jbid. 

6. But when the action is based on the concealment of unsoundness, the defect 
must be latent, for if it is such as may be discovered by the exercise of 
ordinary diligence, mere silence on the part of the vendor is not sufficient 
to establish deceit, although he knew of the uusoundness, Did. 


7. Where the vendor of a mule represented that it was “‘sound so far as be 
knew,”’ and the jury found that the mule was affected by a latent disease, 
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and the vendor knew or had good reason to believe this fact; Held, the 
plaintiff was entitled to recover, both upon the ground of deceit practiced 
in the concealment of the defect, and false representations. bid. 


8. The measure of damages in such cases is the difference between the value 
of the article at the time of the sale, if sound, and its value, if unsound, at 
that time ; and it can make no difference what disposition the purchaser 
made of it afterward. J bid. 


9. There are cases in which it is competent to show the price for which the 
vendee sold the unsound article, but this is only for the purpose of aiding 
the jury iv assessing damages. bid. 


10. The effect of the recent act requiring all conditional sales of personal prop- 
erty to be reduced to writing and registered, is to render inoperative, 
as against creditors and purchasers for value, so much of the contract as 
reserves the title in the vendor, until the contract is registered. Brem y. 
Lockhart, 191. 


SCHOOLS : 

1. While it is the duty of the county commissioners under Art, LX, $3 of the 
Constitution, to levy a tax sufficient to keep the common schools open 
for four months in each year, yet in discharging this duty they cannot 
disregard the limitation imposed as to the amount of the tax to be levied 
by Art. V, $1. Barksdale v, Com’rs, 472. 

2. The act of the Legislature of 1885, ch. 174, $23, which allows the commis- 
sioners to exceed this limit is therefore unconstitutional. bid. 


3. This act does not come withiu the provisions of Art. V, $6, which author- 
izes a ** special tax”’ for a ‘‘ special purpose,”’ with the approval of the 
Legislature. bid. 

4. When the Constitution imposes a duty and provides means for its execu- 
tion which prove to be inadequate, al] that can be required of the officer 
charged with the duty is to exhaust the means thus provided. bid. 


SEAL: 


The Court to which, on the removal of a cause, the transcript of the record is 
sent, is the sole judge whether the transcript is properly verified by the 
seal of the Court from which it is sent, and all other Courts are bound by 
its decision. State v. Lambert, 618. 


SERVANT: 


1. Partners are individually responsible for the negligence of the servants and 
agents of the partnership, and when one of the partners does an act in 
the course of the partnership business, he is considered in this respect, as 
the agent of the partnership, and the other partners are liable, even if 
they did not assent to the act. Mode v. Penland, 292. 


2. One who is in the occupation of land as a tenant, even at will or by suffer- 
ance, or an agent or overseer, or any one else who is vested with the right 
of dominion, is the owner of land within the meaning of the statute 
against carrying concealed weapons. Stale vy. Terry, 585. 
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3. A mere servant or hireling who is found with a concealed weapon on the 
premises of bis employer, is not on his own premises, and is guilty under 
the act. Jbid. 


SIGNATURE: 
An instrument executed by the mark of the party to. be charged is binding 
when proved. State v. Byrd, 624. 


SLANDER: 

1. An honest belief in the truth of a slanderous charge may be considered by 
the jury in mitigation of damages. It cannot justify nor exonerate from 
the consequences of the false accusation. Wozelka vy. Hettrick, 10. 

2. In an action for slander it is material only to aver in the complaint that the 
slanderous words were spoken of the plaintiff; the facts which point 
them and convey to the hearer the sense in which they are used, are mat- 
ters of proof before the jury. The Code, $265. bid. 


SPECIAL PROCEEDINGS: 

1. In a proceeding to sell land for assets the Court, in its discretion, may di- 
rect the sale of any portion thereof, and the order in which the sale shall 
be conducted. Tillett v. Aydlett, 15. 

2. On an appeal, in special proceedings, from the ruling of the clerk upon a 
question of law, to the Judge, it is the duty of the latter to transmit his 
decision to the former with directions to proceed in conformity therewith. 
Ibid. 

3. Creditors are not proper parties to a proceeding brought by an administra- 
tor against the next of kin of his intestate for a settlement of the estate. 
Carleton v. Byers, 302. 

4. If an administrator should file a petition against the parties interested for 
a settlement before he has paid the debts, the remedy of the creditor is by 
a creditor’s bill, in accordance with $1448 of The Code, or a creditor may 
bring an action on the administration bond. Jbid. 
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5. Creditors are proper parties to a special proceeding brought by u legatee or 
distributee against an executor or administrator for an account and settle- 
ment of the estate, for, in such case, the legatee or distributee has a right 
to have au account taken, to ascertain the balance, after providing for all 
the debts. bid. 

i. In order for a special proceeding to get before the Judge of a Superior 
Court, on a question of law, there must be an appeal from some judgment 
of the clerk. Taylor v. Bostic, 415. 


~ 


SPECIAL VENIRE: 

The only qualification required of jurors summoned under a special writ of 
venire facias, is that they shall be freeholders of the county wherein the 
trial ishad. It is no cause of challenge that such juror has served on the 
jury within two years, or has not paid his taxes for the preceding year. 
State v. Kilgore, 533. 
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SPECIFIC LEGACY : 
1. A specific legacy is a bequest of personal property so designated and iden- 
tified that, that particular thing, and no other in its stead, can pass to the 
legatee. Starbuck v. Starbuck, 183. 


2. A specific legacy is adeemed, when in the lifetime of the testator, the prop- 
erty bequeathed is lost, destroyed, disposed of, or so changed that it can- 
not be identified when the will goes into effect. Jbid. 


STATUTE OF LIMITATIONS: 


1, A demand is necessary before bringing an action upon the bond of a clerk 
for money, payable to private individuals, received by color of his office, 
and the statute of limitation will not begin to run in his favor until after 
such demand is made. Furman v. Timberlake, 66. 


2. If he has converted the money, no demand is necessary, and the statute 
begins to run in his favor from the time of the conversion. bid, 


3. If the moneys are public moneys, it is his duty to pay them over at once 
to the proper authorities, and his failure to do so, is a breach of his bond, 
and an action may be commenced without a demand. In such case, the 
statute begins to run from the date of the receipt of the money. J did. 


4. Although the statute bars the recovery of rents and profits which bave 
accrued more than three years before the bringing of the action, yet if 
the defendant sets up a claim for betterments, the bar is removed’and such 
rents and profits are available against the valuaiion for improvements, so 
far as is necessary to extinguish such claim. Barker vy. Owen, 198. 

5. Where ove surety makes a payment on a note after the bar of the statute 
has arisen, it does not revive the debt against the co-sureties, Long y. 
Miller, 227. 

6. Where property is conveyed to sureties to indemuify them on account of 
their suretyship, the creditor may pursue the property in their bands and 
force them to apply it in satisfaction of the debt, although the personal 
remedy against them is barred by the statute of limitation. Jbid. 


7. Where the administrator of a creditor drew an order on two of the sureties 
to a promissory note, which order was paid by one of the sureties; /t was 
held, that this was a payment on the note and prevented the bar of the 
statute as to the surety making the payment. Long v. Miller, 233. 


5. An action brought by one creditor in behalf of himself and all other eredi- 
tors, stops the statute of limitation from running against any creditor who 
comes in and proves his debt under the decree, from the date of the be- 
ginning of the action. Dodson vy. Simonton, 268. 

9. So, where a creditor’s bill was filed in 1877, and in 1880 a simple contract 
creditor offered to prove a debt contracted in 1876, to which the statute 
of limitation was pleaded ; /t was held, that the statute ouly ran to the day 
when the action was brought, and the debt was not barred. bid. 


10. The question whether a claim is barred by the statute, is never exclusively 
for the Court, unless the facts raising the question are alleged in the com- 
plaint. Wright v. Cain, 296. 
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11. Where there is an express trust, the statute only begins to run from a de- 
mand. bid. 


12. Where a judgment was obtained against two members of a firm, and more 
than three years after the cause of the action accrued, but within three 
years after obtaining such judgment, the creditor issued a notice, under 
$223 of The Code, to another member of the firm who was not served in 
the action in which the judgment was obtained, to show cause why he 
should not be bound by the judgment, to which the statute of limitation 
was pleaded; Zt was held, that issuing such notice is the beginning of a 
new suit ; that the action is open to every defence which could have been 
set up if there had been no previous recovery against the other partners, 
and is barred by the statute. Rufty v. Claywell, 306. 


13. The right of a creditor to enforce a security given by a principal debtor to 
the surety on the debt is not lost, although the personal remedy against 
the surety is barred by the statute. james v. Gaither, 358. 


14. If an execution issue more than ten years after the docketing of the judg- 
meut, a sale of both real and personal property under it is valid, but in 
such case, it is only a lien on both real and personal property from the 
levy and not from the feste of the execution. Spicer v. Gambill, 378. 


STOCK LAW: 
1. The Court will not iuterfere by injunction to arrest the action of public 
officers in the performance of a public duty—such as the construction of 
a county fence—unless it clearly appears that it is in violation of the Con- 
stitution or without legal warrant. Busbee v. Commissioners, 143. 


2. Local assessments upon property for its peculiar and special benefit do not 
fall withiu the restraint on taxation in Art. V, $3, of the Constitution, but 
the principle of uniformily governs both. J bid. 


3. The provisions of The Code, $2824, apply both to the cases where the adop- 
tion of the stock law is dependent ov a popular vote, and where it is made 
absolute by an act of the General Assembly. bid. 


4. An act of the Legislature providing a stock law for a county, enacted that 
upon the written petition of a majority of the registered voters of certain 
townships, presented to the commissioners and justices at their regular 
joint meeting in June, 1885, they might, by resolution, suspend the oper- 
ation of the act in such townships. The registered voters of some of 
these townships prepared the petitions and sent them to the joint meeting 
but on account of some disorder in the meeting, it adjourned without 
acting on them, and the commissioners proceeded to build a common fence 
around the entire county. Held, Ist, that the petitioners had a right to be 
heard, and as this had been denied, another meeting should be called for 
that purpose, although the petitioners had unnecessarily delayed bring- 
ing their action ; 2nd, that the words of the act do not make it obligatory 

- on the justices and commissioners to exclude the townships on the filing 
of the petitions, but it is left to their discretion ; 3rd, that the restraining 
order should not put a stop to the work on the fence altogether, but only 
on such portions as would interfere with the rights of the petitioning 
townships, if the meeting should conclude to exempt them from the op- 
eration of the act. McNair v. Commissioners, 370. 

















INDEX. 733 


SUBROGATION : 


1. 


6. 


Where an insolvent guardian makes an assignment to secure his creditors, 
and the sureties on the guardian bond pay the ward the amount due him, 
they are subrogated to the rights of the ward under the assignment. 
Ogburn v. Wilson, 115. 


. Where an administrator turns over personal property to the legatees or 


next of kin, creditors of the testator or intestate may follow the property 
into their hands, and subject it to the payment of their debts. Worthy 
v. Brower, 344. 


. When a debtor executes a mortgage to his surety to indemnify him, the 


creditor has av equitable claim to the security, and upon the insolvency 
of both principal and surety, he may subject the mortgaged land to the 
payment of his debt, and this is so, not only when the mortgage stipu- 
lates that the mortgagor shall pay the debt, but also when it merely pro- 
vides that the surety shall be saved harmless. Jjames v. Gaither, 358. 


. This right of the creditor is not lost, although the personal remedy against 


the surety is barred by the statute: or if the surety has never been dam- 
nified and is insolvent. Jbid. 


. The debt due the creditor supplies the consideration to support the 


equity. bid. 

In such case, as soon as the deed of indemnity is executed the equitable 
right of the creditor attaches, and it is not in the.power of the surety to 
put it beyond his reach. Zbid. 


SUMMONS: 


$. 


A discontinuance results from the voluntary act of the plaintiff in not reg- 
ularly issuing the successive connecting processes necessary. Penniman 
v. Daniel, 332. 


. Where a summons which is to be personally served, is ordered to be issued by 


the Court, it is not the duty of the Clerk to issue it until it is demanded 
by the plaintiff; but when service is ordered to be made by publication, 
after the expenses are paid by the plaintiff, it isthe duty of the Clerk to 
obey the order, and make the publication. bid. 


3. So, where an order of publication was made, but by an oversight in the Clerk 


it was not done, and the defendant moved to dismiss the action on the 
ground that there was a discontinuance ; Jt was held, that the Judge had the 
power to allow the publication to be made, returnable to a future term of 
the Court. bid. 


. Where a petition to sell lands for assets, was filed, and service made on the 
infant defendants, but no guardian ad litem was appointed until after the 
order of sale, when one was appointed who was represented by the attor- 
ney of the plaintiff, who was also the purchaser of the land, and came 
in and consented to the order of sale; Jt was held, tbat the irregularity was 
not such as rendered the judgment void, and was cured by the statute. 
The Code, $387. Fowler v. Poor, 466. 
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SUPPORT: 
1. Where, for a valuable consideration one contracts to support another, he 
cannot recover in an action for services rendered such other party in nurs- 
ing and attending to him in sickness. Wall v. Williams, 327. 


2. So, where A leased B’s farm for a term of years, and the lease provided 
that he should furnish B and his wife plenty to support them, and should 
have the excess made on the farm, and B was stricken with a lingering 
sickness in which A nursed and tended him; /t was held, that A could 
not recover in an action against 8’s estate for such services. bid. 


SURETIES: 

1. Where an insolvent guardian makes an assigument to secure his creditors, 
and the sureties on the guardian bond pay the amount due to the wards, 
they are subrogated in the assignment to the rights of the ward. Ogburn 
v. Wilson, 115. 

2. Where, after reaching majority, an infant executes a morigage to the sure- 
ties on a note executed by him during his infancy, to indemnify them, it 
is a ratification of the debt, and the plea of infancy wil] not avail. Long 
v. Miller, 227. ‘ 

3. Where one surety makes payment on a note after the bar of the statute has 
arisen, it does vot revive the debt against the co-sureties. J bid. 

4. Where property is conveyed to sureties to indemnify them on account of 
their suretyship, the creditor may pursue the property in their hands and 
force them to apply it in satisfaction of the debt, although the personal 
remedy against them is barred by the statute. did. 


5. A judgment which allows a surety ov the bond of a purchaser of land at a 
judicial sale, who has paid the purchase money, to be subrogated to the 
rights of the purchaser, and have title made to himself, is irregular, unless 
it appears that there was notice given to the parties to be affected by it. 
Dawkins v. Dawkins, 283. 

6. Where land is sold by a clerk and master in equity, it is not the practice to 
order title to be made to a surety who has paid the purchase money, 
unless it is shown that the principal-is insolvent. Jbid. 


. Where, under such circumstances, the Court below ordered the judgment 
to be set aside and title made to the heirs of the original purchaser, held 
to be error, unless such heirs shall pay into Court the amount paid by the 
sureties. bid. 


8. When a debtor executes a mortgage to his surety to indemnify him, the 
creditor has an equitable claim to the security, and upon the insolvency 
of both principal and surety, he may subject the mortgaged land to the 
payment of his debt, and this is so, not only when the mortgage stipu- 
lates that the mortgagor shall pay the debt, but also when it merely pro- 
vides that the surety shall be saved harmless. / james v. Gaither, 358. 


=~ 


9. This right of the creditor is not lost, although the personal remedy against 
the surety is barred by the statute ; or if the surety has never been dam- 
nified and is insolvent. did. 
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10. The debt due the creditor supplies the consideration to support the equity. 
Ibid. 

11. In such case, as soon as the deed of indemnity is executed, the equitable 
right of the creditor attaches, and it is not in the power of the surety to 
put it beyond his reach. Jbid. 


SURPRISE: 
A Court has power to set aside and vacate a consent judgment for fraud or 
surprise, but it cannot alter or correct it, except with the consent of all 
the parties affected by it. Aerchner v. MeKachern, 447. _ 


SURVIVORSHIP: 

1, The act of 1874 does not abolish joint tenancies, It only took away the 
right of survivorship from joint tenancies in fee, but had not application 
to joint tenancies for life. Rowland v. Rowland, 214. 

2. Where, by deed, an estate is given to A and B, and to the heirs of each of 
them in the premises, habendum ‘‘to the said A and B and their heirs as 
aforesaid, as tenants in common, and upon the death of either one of 
them to the survivor and his heirs ;"’ Jt was held, that the deed was a cov- 
enant to stand seized to uses, and its effect was to transfer the use to the 
two donees in fee, and upon the death of one, to shift the use of his half 
of the land to the other and his heirs. bid, 


TAXES: 

1. Towns and cities are required to base their levies upon the assessments 
made for State and county purposes, Covington v. Rockingham, 134. 

2. A tax list made up by one who is not a member of the taxing body, but 
who acts under its direction and as its agent, is not thereby made invalid. 
Tbid. 

3. Remedy for errors in imposing taxes should be first sought by application 
to the taxing body, upon whom ample powers are conferred for this pur- 
pose. Ibid. 

4. The collection of proper revenues for the support of municipal corpora- 
tions will never be interfered with by injunction for mere irregularities, 
particularly where the irregularities are the result of the negligence of 
the tax-payer. bid. 

5. It is a settled rule of law, that an injunction will not be granted to restrain 
the collection of a tax, a portion of which is legal and a portion illegal, 
until the applicant has paid that which is legal—(if it can be separated 
and distinguished from the illegal); and the complaint must point out 
what part is valid and what invalid, so that the Court may discriminate 
between them. J/bid. 

6. The Court will not interfere by injunction to arrest the action of public 
officers in the performance of a public duty—such as the construction of 
a county fence—unless it clearly appears that it is in violation of the Con- 
stitution or without legal warrant. Busbee v. Com’rs, 143. 
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7. Local assessments upon property for its peculiar and special benefit do not 
fall within the restraint on taxation in Art. V, $3, of the Constitution, but 
the principle of uniformity governs both. bid. 


8. The provisions of The Code, $2824, apply both to the cases where the adop- 
tion of the stock law is dependent on a popular vote, and where it is 
made absolute by an act of the General Assembly. bid. 


9. Local assessments are burdens imposed upon land for the benefit of the 
property to be benefited, while taxes are personal burdens imposed 
upon and for the benefit of all alike. bid. 

10. Listing and paying taxes on land, is very slight, if any, evidence of title. 
Thornburg v. Masten, 258. 

11. The provisions of the Constitution requiring taxes to be uniform, apply to 
the levying and payment of taxes, and not to the distribution of the reve- 
nue arising therefrom. Holton vy. Commissioners, 430. 


12. Quere? Does a difference in the method of the payment of taxes properly 
levied come within any inhibition of the Constitution. bid. 


13. The Legislature passed an act authorizing a county to be divided into suitable 
road districts, but providing that uo incorporated city or town should be 
embraced in such district. It further provided that a tax might be levied 
for road purposes on all the property in the county, including that situa- 
ted iu cities and towns, and that the revenue arisiug therefrom should 
be divided among the road districts, not according to the number 
of miles in such district, but according to the amount of work needed on 
such roads, It was further provided that any taxpayer might discharge 
his road tax by working on the roads within the district where the tax 
was charged. In an action by the resident of a city to restrain a collec- 
tion of the tax on his property; Jt was held, 1st, that the tax was uni- 
form ; 2nd, that the tax could be levied on the property situated in cities 
and towns; 3rd, that the taxpayer in the city could pay his tax by his la- 
bor. Ibid. 

14. While it is the duty of the county commissioners under Art. IX, §3 of the 

‘Constitution, tq levy a tax sufficient to Keep the common schools open for 
four months in each year, yet in discharging this duty they cannot disre- 
gard the limitation imposed as to the amount of the tax to be levied by 
Art. V, $1. Barksdale v. Commissioners, 472. 


15. The act of the Legislature of 1885, ch. 174, §23, which allows the commis- 
sioners to exceed this limit is therefore unconstitutional. bid. 


16. This act does not come within the provisions of Art. V, 86, which author- 
izes a ‘‘ special tax” for a ‘‘ special purpose,’’ with the approval of the Leg- 
islature. Ibid. 

17. When the Constitution imposes a duty and provides means for its execu- 
tion which prove to be inadequate, all that can be required of the officer 
charged with the duty is to exhaust the means thus provided. bid. 


18. A drummer, within the meaning of the Acts of 1885, ch. 175, $28, is one, 
who, for himself, or as agent for a resident or non-resident merchant, 
travels, and sells or offers to sell, with or without sample, goods, wares 
or merchandise, which is afterwards to be sent to the purchaser. State v. 
Miller, 511. . 
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19. Where an indictment under this Act charges the sale to have been to two 
as partners, and the proof is a sale to one only, the variance is fatal. 
Ibid. 

20. A drummer is not protected from the penalty imposed by the statute against 
persons selling goods without license, unless he shall be in the actual pos- 
session of the licevse at the time that he makes the sale. State vy. Smith, 
516. 


TENANTS IN COMMON: 

1. Where a tenant in common disposes of his interest in the common prop- 
erty, pecding litigation in regard to it, bis heirs are not necessary parties 
to such litigation. Dawkins v. Dawkins, 283. 

2. Where, under an irregular judgment, land was sold and the money paid 
into office in 1874, and one of the tenants in common of the land left his 
portion of the proceeds in the office, it raises a presumption that he in- 
tends to waive his right to the money and claim his interest in the land. 
Ibid. 

3. Even although tenants in common in making partition, execute to each 
other quit-claim deeds, there is an implied warranty between them thag 
each will make good to the others any loss sustained by an eviction under 
a superior title. Huntly v. Cline, 458. 

4. Where a sum is charged on the share of one tenant in common for owelty 
of partition, he may set up as a Counter-claim any damage he may have 
sustained by having been evicted from a part of his share in the land by 
a superior title, in an action to enforce the charge against him. /bid. 


TORTS: 

1. All torts are joint and several, and where one partner commits a tort in the 
prosecution of the partnership business, the injured party may, at his 
election, sue all the partners, or any one or more of them. Mode v. Pen- 
land, 292. 

2. Under the former practice, if an action was brought on a joint contract, 
and the plaintiff took judgment against a part only of those liable thereon, 
there could be no recovery in a subsequent suit against those omitted ; 
but it was different where, as in tort, the liability was several. Ruflty v. 
C laywell, 306. 


TRESPASS : 

It is not now necessary, in an application for an injunction to enjoin a tres- 
pass on land, to allege the insolvency of the defendant when the trespass 
is continuous in its nature, or is the cutting and destruction of timber 
trees. Lumber Company v. Wallace, 22. 


TRUSTS : 
1. The advisory jurisdiction of the courts in respect to the construction of 
wills and trusts is limited to those cases where it is necessary for the pres- 


53 
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ent action of the Court, and upon which it may enter a decree, or direc- 
tion in the nature of a decree; but it will never be exercised to give an 
abstract opinion. Litile vy. Thorne, 69. 

2. The only exception to this rule is where, the Court having properly ac- 
quired jurisdiction of the case, a question of construction incidentally 
arises, and it is necessary to the determination of the cause to consider it. 
Ibid. 

3. A trustee or mortgagee, whether for old or new debts, is a purchaser for a 
valuable consideration, within the provisions of the 13th and 27th Eliza- 
beth. Brem y. Lockhart, 191. 

+4, Deeds in trust and mortgages are, as between the parties thereto, when 
registered, effectual from their delivery. bid. 

5. The question whether a claim is barred by the statute, is never exclusively 
for the Court, unless the facts raising the question are alleged in the com- 
plaint. Wright v. Cain, 296. 

6. Where there is an express trust, the statute only begins to run from a de- 
mand. Jbid. 


UNSOUNDNESS : 

1. Where the vendor of a mule represented that it was ‘‘sound so far as he 
knew,” and the jury found that the mule was affected by a latent disease, 
and the vendor knew or had good reason to believe this fact: Held, the 
plaintiff was entitled to recover, both upon the ground of deceit practiced 
in the concealment of the defect, and false representatious. Lunn v. Sher- 
mer, 164, 

2. The measure of damages in such cases is the difference between the value 
of the article at the time of the sale, if sound, and its value, if unsound, 
at that time; and it can make no difference what disposition the pur- 
chaser made of it afterward. bid. 

3. There are cases in which it is competent to show the price for which the 
vendor sold the unsound article, but this is only for the purpose of aiding 
the jury in assessing damages. bid. 

'* 4. To constitute a good cause of action for false representations, three ele- 
ments must co-exist: (1) the falsity of the representation, (2) the knowl- 
edge of the maker of its falsity, and (3) that the false representation in- 
duced the purchaser to buy. Jbid. 


USES: 

1. The act of 1874 does not abolish joint tenancies. It only took away the 
right of survivorship from joint tenancies in fee, but had not application 
to joiut tenancies for life. Rowland v. Rowland, 214. 

2. Construction of deeds must be made upon the entire instrument, and so that 
every part and word of it may have effect, if possible, the purpose of the 
Court being to ascertain the intention of the parties, and to carry such 
intention into effect, so far as it be done consistently with the rules of 
law. Ibid. 
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3. The office of the habenduim iv a deed, is to lessen, enlarge, explain or 
qualify the premises, but not to contradict or be repugnant to the estate 
granted in the premises. J bid. 


4. Where, by deed, an estate is given to A and B, and to the heirs of each of 
them in the premises, habendum “to the said A and B and their heirs as 
aforesaid, as tenants in common, and upon the death of either one of them 
to the survivor and his heirs;*’ /t was held, that the deed was a covenant 
to stand seized to uses, and its effect was to transfer the use to the two 
donees in fee, and upon the death of one, to shift the use of his half of 
the land to the other and his heirs. /bdid. 


5. By a shifting use, a fee may be limited after a fee. bid. 


USURY : 

1. It is not usurious to provide in a note given for the loan of monev that 
upon failure to pay any instalment of interest, the entire amount shall 
become at once due and payable. Moore v. Cameron, 51. 

2. Where an act of Congress contains no provision in reference to the exer- 
cise of jurisdiction in enforcing a penalty provided by the act, the State 
Courts have jurisdiction of an action to enforce such penalty. Morgan 
v. The Bank, 352. 

3. Congress has the power to deprive the State Courts of jurisdiction of ac- 
tion brought to enforce a right arising under an act of Congress, and 
this may be dove by implication as well as by express provision. J bid. 

4. Prior to the Act of Congress of 1882, only the United States Circuit and 
District Courts, and the State, County or Municipal Courts in the county 
where a National Bank was located, had jurisdiction of an action to re- 
cover the penalty for taking usurious interest imposed by $5198 of the 
Revised Statutes of the United States. Since the act of 1882, any State 
Court has jurisdiction to which jurisdiction would have attached had the 
action been against a State bank. bid. 

5. Where, prior to the Act of 1882, an action was brought against a National 
Bank for charging usurious interest, in the Superior Court of the county 
in which the plaintiff resided, instead of in that in which the defendant 
was located, the objection to the jurisdiction must be taken before plead- 
ing to the merits, or the defect is waived. J bid. 

6. Where a complaint in an action for usury specified the principal sum econ- 
stituting the original debt, and the dates and amounts of the usurious 
payments of interest, it is sufficiently definite, as it furnishes the defend- 
ant with all the information necessary to make his defence. / bid. 

7. In an action against a National Bank for usury the complaint need not 
negative that there are no State banks of issue which by law are allowed 
to charge more than eight per cent. Jbid. 


VARIANCE: 


1. A variance between pleadings and proofs is immaterial unless it bas actually 


misled the adversary party. Lawrence vy. Hester, 79. 
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2. Evidence should never be rejected on the ground of variance unless it has 
misled the adverse party in making hisdefence. So, where the complaint 
alleged that the plaintiff had been injured by the negligence of the de- 
fendant’s agent, and the evidence was that it was by the negligence of 
his partner, the variance was immaterial. Mode v. Penland, 292. 


W bere on the trial below, the defendant’s counsel alleged that there was a 
variance, but made no answer when asked by the Court if he had been 
misled thereby ; Held, such variance, if any, is thereby rendered imma- 
terial. Morgan vy. The Bank, 352: Patrick v. R. R. Co., 422. 

4. Where an indictment for perjury charged that the false oath was taken at 

one term of a court in a trial between A. and B., and the records of that 

Court showed that at that term there was no trial between these parties, 

but the record showed that at a term other than the one alleged in the 

indictment there was such a trial, and the Judge allowed this record to be 
introduced; Jf was held, to be error, and that variance was fatal. Slate 


oo 
n~ 


v. Lewis, 58). 


VERDICT : 
When a jury correctly decides a question of law, incorrectly left to them by 
the Court, the verdict cures the error. Thornburg v. Masten, 258. 


VESTED REMAINDER: 
A vested remainder may be sold under execution, but a contingent remainder 
cannot. Bristol v, Hallyburton, 384. 


WAIVER: 

1. Where it appears in the complaint that a cause of action is alleged, although 
imperfectly and defectively, the defect is waived unless pointed out by 
demurrer. Johnson v. Finch, 205. 

2. Where the faets set out in the complaint fail to show any cause of action, 
the objection can be taken at any time, and no averments in the answer 
will cure it, for a plaintiff cannot abandon the allegations of the com- 
plaint, and rely upon the facts set out in the answer. Jbid. 


3. Where the facts stated in the compiaint do not wholly fail to state a cause 
of action, but some material allegation is omitted, and the answer sets 
out facts from which the Court can see that a sufficient cause of action 
appears in the record to warrant the judgment, the defect in the complaint 
is aided by the answer. /bid. 


4. Objection to a defective statenent of a cause of action must be taken advan- 
tage of by demurrer or will be deemed to be waived, while a statement of 
a defective cause of action may be taken advantage of at any time by mo- 
tion to dismiss. Halslead v. Mullen, 252. 

5. Where an action was brought against a National Bank for charging usu- 
rious interest, in the Superior Court of the county in which the plaintiff 
resided, instead of in that in which the defendant was located, the objec- 
tion to the jurisdiction must be taken before pleading to the merits, or 
the defect is waived. Morgan v. The Bank, 352. 
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6. Where, in a suit instituted in the late Court of Equity, and transferred to 
the Superior Court docket under the provisions of the Code of Civil Pro- 
cedure, the parties agreed that the Judge should find the facts, and that 
he should examine witnesses orally, and ouly the substance of the oral 
evidence was sent up with the record ; /t was held, that the right to have 
the findings of fact reviewed by the Supreme Court was waived. Run- 
nion v. Ramsey, 410, 

7. Where parties agree to a particular mode of trial, they are bound by it. 
1 bid. 


WARRANTY : 

1. Even although tenauts in common in making partition, execute to each 
other quit-claim deeds, there is an implied warranty between them that 
each will make good to the others any loss sustained by an eviction under 
a superior title. Huntly v. Cline, 458, 

2. Where a sum is charged on the share of one tenant in common for owelty 
of partition, he may set up as a counter-claim any damage he may have 
sustained by having been evicted from a part of his share in the land by 
a superior title, in an action to enforce the charge against him. id. 


WILFUL: 
1, The word * wilful,” when used in a statute creating a criminal offence, 
implies the doing of the act, purposely and deliberately, in violation of 
law. State v. Whitener, 590. 
2. Where an act to be criminal must be wilfully done, and a party does such 
act under a claim of right, he does not do it wilfully within the meaning 
of the law. Jbid. 


WILLS : 

1. In the construction of a will, no positive rule can be laid down for ascer- 
taining the intention of the maker, but his intention is to be collected 
from the whole instrument taken together. Tillett v. Adylett, 15. 

2. The advisory jurisdiction of the Courts in respect to the construction of 
wills and trusts is limited to those cases where it is necessary for the 
present action of the Court, and upon which it may enter a decree, ordi- 
rection in nature of a decree; but it will never be exercised to give an 
abstract opinion. Little v. Thorne, 69. 

3. The only exception to this rule is where, the Court having properly ac- 
quired jurisdiction of the case, a question of construction incidentally 
arises, and it is necessary to the determination of the cause to consider it, 
Ibid. 

4. A specific legacy is a bequest of personal property so designated and iden- 
tified that, that particular thing, and no other in its stead, can pass to 
the legatee. Starbuck vy. Starbuck, 183. 


5. A specific legacy is adeemed, when iu the lifetime of the testator, the 
property bequeathed is lost, destroyed, disposed of, or so changed 
that it cannot be identified when the will goes into effect. Jbdid. 
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Where a power of sale is conferred in a will on two executors, one of 
whom dies, the power can be executed by the survivor. Simpson v. Simp- 
son, 373. 

Technical rules of construction and decided cases serve only as aids rather 
than as binding rules in the construction of wills. The construction of 
the will depends largely upon the circumstances of the testator as they 
appear from the will itself. Gray v. West, 442. 


= 
= 


8. The meaning attributed by the testator to words and phrases in a will, 
when it appears, must prevail, however different this may be from the 
meaning ordinarily applied to such words and phrases in other wills. 
1 bid. 

% Where a will provided ‘‘that A. G. should have her support out of the 
land ;”’ Jt was held, under the circumstances of the will, not to be a charge 
on the corpus of the land, but only the right to receive a support out of 
the rents and profits. J bid. 


WITNESS : 

1. A witness attacked may bimself be examined as to the corroborating state- 

ments. Meae y. Malloy, 154. 

2. The opinion of a witness—though not an * expert,’’—founded upon obser- 
vation of the character of a person, is competent evidence of the condi- 
tion of the mind of that person, / bid. 

. Ifa witness, on the cross-examination, in reply toa legitimate inquiry, makes 
a statement of incompetent matter, the proper course is to apply to the 
trial Judge to have it withdrawn, or to direct the jury to disregard it. 
Otherwise it will not be treated as a valid ground of exception on appeal. 
1 bid. ‘ 

4. The Court has power, after the the evidence is closed, to refuse to allow a 

witness to correct his testimony before the jury, and to retain the matter 

to be heard on a motion for a new trial, if the correction be material. 


“we 


Greenlee v, Greenlee, 278, 

5. It is not error for the Judge to say in the presence and hearing of the jury, 
that he will not allow such correction to be then made, but will retain the 
matter to be heard on a motion for a new trial. /bid. 

6. It is not competent to ask and elicit an answer to a question collateral to 
the issue in order to prove it false and thus impugn the credit of the wit- 
ness. State v. Glisson, 506. 

7. Where there are divers witnesses, and the testimony is conflicting, it is 
error in the Judge to single out a single witness who is contradicted by 
other witnesses, and to instruct the jury that if they believe the testimony 
of such witness then the prisoner was guilty of murder. Slate v. Rogers, 
523. 

The fact that the prosecutrix in av indictment for an assault with intent to 
rape is a lewd woman, only goes to her credit. State v. Long, 542. 


@ 


© 


In an indictment for an affray, one defendant way be examined as a wit 
ness. by the State against the other defendant. State vy. Weaver, 595. 
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10. In such case, it is not error for the presiding Judge to caution the witness 
before the counsel for the other defendant cross-examines him, that he 
need tell nothing to criminate himself. JZ did. 


WORK HOUSE: 

1. A Court has no authority to imprison a convict elsewhere than in the county 
jail, nor can it delegate to the county commissioners power to change the 
punishment imposed by the Court, to imprisonment in the work house of 
the county. State v. Norwood, 578. 

2. When a Court sentences a defendant to a term of imprisonment, it cannot 
also adjudge that he may be confined in the work house of the county, 
after the term of imprisonment has elapsed, until he pay the costs of the 
trial. bid. 





